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The Special Education Division receives many calls from parents and districts with questions
about special education records. Educational records, more generally, are primarily addressed
and defined by the Family Educational Rights and Privacy Act of 1974 (FERPA). State special
education records regulations WAC 392-172A-05180 through -05245 adopt the definitions of
and largely mirror FERPA.

Educational Records Defined
FERPA defines "education records” broadly as those records, files, documents, and other
materials which:
1. Contain information directly related to a student; and
2. Are maintained by an educational agency or institution or by a person acting for such
agency or institution.

These records include but are not limited to grades, transcripts, class lists, student course
schedules, health records (at the K-12 level), student financial information (at the postsecondary
level), and student discipline files. The information may be recorded in any way, including, but
not limited to, handwriting, print, computer media, videotape, audiotape, film, microfilm,
microfiche, and e-mail.’

Are emails educational records?

It depends. A district must provide access to emails about a student that are “maintained” in the
student’s educational record. A school district in California was found to not have violated the
IDEA when it provided only emails that had been printed and placed in the student’s file and not
unprinted emails that were not “maintained” as part of the student's education record.? Emails,
however, may still be considered public records and districts should consult with their legal
counsel regarding compliance with public disclosure laws.

Are test protocols educational records?

A test protocol or question booklet, which is separate from the sheet on which a student records
answers, and which does not identify the student, would not be a part of their educational
records. In contrast, completed test instruments or question booklets containing information
that identify a particular student, whether or not the name of the student appears on the
booklet, constitute “educational records” subject to the FERPA requirements. In cases where an

120 USC §1232g(a)(4)(A); 34 CFR 99;: WAC 392-172A-05180(2).
2 Burnett ex rel. SB v. San Mateo-Foster City Sch. Dist., 72 IDELR 147 (9t Cir. 2018).

Washington Office of Superintendent of

PUBLIC INSTRUCTION


https://app.leg.wa.gov/WAC/default.aspx?cite=392-172A-05180
https://app.leg.wa.gov/WAC/default.aspx?cite=392-172A-05245
https://www.law.cornell.edu/uscode/text/20/1232g
https://www.law.cornell.edu/cfr/text/34/part-99
https://app.leg.wa.gov/wac/default.aspx?cite=392-172A-05180
https://law.justia.com/cases/federal/appellate-courts/ca9/17-15841/17-15841-2018-06-26.html

answer sheet is directly related to the student and is separate from the question booklet not
directly related to a student, only the answer sheet would be considered an educational record
under FERPA. In cases where a question booklet that includes both the questions and the
student’s responses, the question booklet is an educational record subject to FERPA.

If a school were to maintain a copy of a student's test answer sheet, the parent would have a
right under the IDEA and FERPA to request an explanation and interpretation of the record. The
explanation and interpretation by the school could entail showing the parent the test question
booklet, reading the questions to the parent, or providing an interpretation for the response in
some other adequate manner that would inform the parent.?

Are staff notes and raw data educational records?

The term “"educational records” does not include records of “instructional, supervisory,
administrative personnel, and educational personnel ancillary to those persons if those records
are in the sole possession of the maker of the records and are not accessible or revealed to any
other individual except a temporary substitute of the record maker.” FERPA exempts from the
definition of educational records those records considered to be “sole possession records.”
FERPA's “sole possession” exception is strictly construed to mean “memory-jogger” type
information. For example, a memory-jogger is information that school staff may use as a
reference tool and, thus, is generally maintained by the school official unbeknownst to other
individuals.”*

IEPs must include a statement indicating how the student’s progress toward the annual goals will
be measured and when the district will provide periodic reports to the parents on the student's
progress toward meeting those annual goals, such as through the use of quarterly or other
periodic reports concurrent with the issuance of report cards.> However, neither the IDEA nor its
implementing regulations require districts to supply parents with raw data about the student's
progress. So long as a district gives the parents periodic progress reports as contemplated by the
student's IEP, it will satisfy the IDEA's progress reporting requirement.®

Access to Records

Districts must permit the parents of a student eligible for special education to inspect and
review, during school business hours, any educational records relating to the student that are
collected, maintained, or used by the district. The district must comply with a request promptly

3 Letter to Shuster, 108 LRP 2302, Office of Special Education Programs (August 2007) (this letter also
addresses questions and concerns around copyright).

420 USC §1232g(a)(4)(A); WAC 392-172A-05180(2).; see also IDEA, 64 Fed. Reg. 12,641 (March 12, 1999).
> WAC 392-172A-03090(1)(c).

6 K. v. Mercer Island School District, 76 IDELR 100 (W. District WA, 2020) (finding the failure to provide the
data underlying the progress reports did not impact the parents ability to meaningfully participate in
discussions about their student’s placement and services. The judge noted that the parents did not have
any particular education, training, or experience that would allow them to get meaningful information
from the raw data.)
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and before any meeting regarding an IEP, hearing, or resolution session relating to the
identification, evaluation, educational placement of the student, or provision of free appropriate
public education (FAPE) to the student, including disciplinary proceedings. The district must
respond in no more than 45 calendar days after the request has been made. The right to inspect
and review educational records includes: the right to a response from the district to a
reasonable request for explanations and interpretations of the records; the right to request that
the district provide copies of the records containing the information if failure to provide those
copies would effectively prevent the parent from exercising their right to inspect and review the
records; and the right to have a representative of the parent or adult student inspect and review
records.’

Retention Schedule

Records retention requirements in our state are issued by the Washington Secretary of State,
Division of Archives and Records Management. The most current records retention schedule can
be found at: Retention Schedule (see pages 34-35 for special education).

The regulations do not specify where this information must be contained (i.e. in the student'’s
special education file, in the student’'s comprehensive file, etc.), just that it is required to be
maintained. It is up to the district to determine the best process for maintaining the required
documentation for the required period of time.

Resources
e Secretary of State Retention Schedule
e U.S. Department of Education: IDEA FERPA Crosswalk
e Family Policy Compliance Office “"Access to Test Protocols and Test Answer Sheets”
Memorandum (1997)

" WAC 392-172A-05190.
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