CODE REVISER USE ONLY

RULE-MAKING ORDER
PERMANENT RULE ONLY O O ot REVISER
FILED
DATE: July 31, 2024

CR-103P (December 2017) TIME:  7:46 AM
(Implements RCW 34.05.360) WSR 24-16-058

Agency: Department of Health

Effective date of rule:
Permanent Rules
31 days after filing.
1  Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should
be stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
U Yes No If Yes, explain:

Purpose: Drinking Water State Revolving Fund (DWSRF) Loan Program, Chapter 246-296 WAC. The Department of Health
(department) is adopting rule amendments to incorporate the federal requirements of the Bipartisan Infrastructure Law (BIL) -
Public Law 117-58 — Bipartisan Infrastructure Investment and Jobs Act. The adopted rules redefine the definition of a
disadvantaged community and change the state revolving fund priority point system for project rating and ranking
proportionate with need.

Citation of rules affected by this order:
New: None
Repealed: None
Amended: WAC 246-296-020, 246-296-050, 246-296-100 and 246-296-130
Suspended: None

Statutory authority for adoption: RCW 70A.125.160, Federal Safe Drinking Water Act

Other authority: N/A

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR 24-11-106 on 05/17/2024.
Describe any changes other than editing from proposed to adopted version:

The following clarifying change was made to the proposed rule, as a result of a suggestion received during the public
comment period. In the second sentence of WAC 246-296-020(8), which is the definition of “Disadvantaged community”,
the department added the words “but not limited to” after “including” and replaced the word “and” with “or.” This change
clarifies that the list of indicators that will be used in determining areas that will qualify as disadvantaged communities is
not exhaustive in nature.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting:

Name: Kseniya Efremova

Address: PO Box 47824, Olympia WA 98504-7824
Phone: (360) 236-3449

Fax: N/A

TTY: 711

Email: kseniya.efremova@doh.wa.gov

Web site: N/A

Other: N/A
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New 0 Amended 4 Repealed 0
Federal rules or standards: New 0 Amended 0 Repealed 0
Recently enacted state statutes: New 0 Amended 0 Repealed 0
The number of sections adopted at the request of a nongovernmental entity:
New 0 Amended 0 Repealed 0
The number of sections adopted on the agency’s own initiative:
New 0 Amended 4 Repealed 0
The number of sections adopted in order to clarify, streamline, or reform agency procedures:
New 0 Amended 0 Repealed 0
The number of sections adopted using:
Negotiated rule making: New 0 Amended 0 Repealed 0
Pilot rule making: New 0 Amended 0 Repealed 0
Other alternative rule making: New 0 Amended 4 Repealed 0
Signature:

Date Adopted: 7/31/2024

Name: Kiristin Peterson, JD for Umair A. Shah, MD, MPH /{% ‘ /(
Title:  Chief of Policy for Secretary of Health )
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AMENDATORY SECTION (Amending WSR 22-07-025, filed 3/9/22, effective
4/9/22)

WAC 246-296-020 Definitions, abbreviations, and acronyms. The
definitions, abbreviations, and acronyms in this section apply
throughout this chapter unless the context clearly indicates other-
wise.
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+2))) "Application" means the DWSRF loan request form provided by
the department.

((3¥)) (2) "Application package" means the DWSRF loan applica-
tion form(s), requirements, terms of assistance, and related informa-
tion created by the department.

((#4)r)) (3) "Borrower" means the person that has legal and finan-
cial responsibility for the DWSRF loan.

((#5F)) (4) "Capitalization grant" means an award by EPA of funds
to a state for the DWSRF and other purposes as authorized in Section
1452 of the SDWA.

((#6¥)) (5) "Construction completion report" means a form provi-
ded by the department and completed for each specific construction
project to document:

(a) Project construction in accordance with chapter 246-290 WAC
and general standards of engineering practice;

(b) Physical capacity changes;

(c) Satisfactory test results; and

(d) The completed form is stamped with an engineer's seal, and
signed and dated by a professional engineer.

((Hr)) [(6) "Default" means failure to meet a financial obliga-
tion such as a DWSRF loan payment.

((#8¥)) (1) "Department" means the Washington state department of
health.

((#5¥)) (8) "Disadvantaged community" means ((¥ke)) a qualifying
service area of a ((prepesed)) project serving residential connections
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economic, health, and environmental burdens. Potential qualifying
areas will be assessed by indicators established in state guidance in-
cluding, but not limited to: Population served, social vulnerability,
environmental health disparities, or economic hardship. A service area
of a project serving residential connections within a public water
system owned and operated by a federally recognized tribe is consid-
ered a disadvantaged community.

((4+6))) (9) "DWSRF (drinking water state revolving fund)" means
the program that meets the requirements of RCW 70A.125.160 to adminis-
ter federal funds and other funds deposited in a dedicated account
used to finance public water system infrastructure improvements and
drinking water program activities.

((++r)) (10) "DWSRF loan" means an agreement between the depart-
ment and the borrower in which the DWSRF provides funds for eligible
assistance and the borrower agrees to repay the principal sum, appli-
cable interest, and DWSRF loan fee to the DWSREF.
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((3=r)) (11) "DWSRF loan fee" means a nonrefundable fee that is
charged on all DWSRF loans, including DWSRF loans for which all or
part of the principal is forgiven.

((H=43r)) (12) "Ecology" means the Washington state department of
ecology.

((+4))) (13) "Eligible public water system" means a Group A com-
munity public water system, either privately or publicly owned, or a
nonprofit Group A noncommunity public water system.

((+5))) (14) "Emergency" means an event such as a natural disas-
ter or other unforeseen or unavoidable circumstances that causes dam-
age or disrupts normal public water system operations and requires im-
mediate action to protect public health and safety. A failure to main-
tain, replace, reconstruct, upgrade, or make necessary infrastructure
improvements does not constitute an emergency.

((#6y)) (15) "EPA" means the United States Environmental Protec-
tion Agency.

((H++4-)) (16) "Green project" means a public water system infra-
structure improvement project that includes water efficiency, energy
efficiency, or environmental innovations as follows:

(a) Water efficiency projects use improved technologies and prac-
tices to deliver equal or better service with less water, including
preventing water loss and reducing customer demand to protect water
resources;

(b) Energy efficiency projects use improved technologies and
practices to reduce energy consumption or produce cleaner energy for
use in water treatment;

(c) Environmentally innovative projects use new or innovative ap-
proaches to manage water resources in a more environmentally sustaina-
ble way. Projects that are considered environmentally innovative in-
clude those that:

(1) Prevent or remove pollution;

(ii) Help a community adapt to climate change through water re-
source protection programs; or

(iii) Result in other proven, sustainable environmental benefits.

((48¥)) (17) "Group A public water system" is defined and refer-
enced under WAC 246-290-020.

((+9))) (18) "Group B public water system" means a public water
system that 1is not a Group A public water system and is defined and
referenced under WAC 246-291-005.

((28))) (19) "Individual water supply system" means any water
system that is not subject to chapter 246-290 or 246-291 WAC; and pro-
vides water to either one single-family residence, or to a system with
four or fewer connections, all of which serve residences on the same
farm.

((2+r)) (20) "IUP (intended use plan)" means the federally re-
quired document prepared each year by the department identifying the
intended uses of the DWSRF funds and describing how those uses support
the DWSREF goals.

((#22F)) (21) "Loan closeout" means a loan agreement is complete
when the loan is repaid in full.
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24y)) (22) Multiple benefit" means projects that address more

than one type of health risk.
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((25F)) (23) "Municipality" means a city, town, special purpose
district, or municipal corporation established according to the appli-
cable laws of this state.

((426))) (24) "NEPA" means the National Environmental Policy Act
of 1969, 42 United States Code 4321 et seg., PL-91-190.

((24F)) (25) "Nonprofit organization" means an entity that has a
federal tax exempt status identification number.

((428))) (26) "Owner" means any agency, subdivision of the state,
municipal corporation, firm, company, mutual or cooperative associa-
tion, institution, partnership, person, or any other entity that holds
as property a public water system.

((29y)) (27) "Person" means any individual, corporation, compa-
ny, association, society, firm, partnership, Jjoint stock company, or
any governmental agency, or the authorized agents of these entities.

((368))) (28) "Principal forgiveness" means that a reduction of a
percentage of the total loan amount is not required to be paid back by
the borrower. Principal forgiveness is applied when the project is
complete.

((23+)r)) (29) "Project report" means a department-approved docu-
ment the borrower or borrower's agency develops under WAC 246-290-110.

((32¥)) (30) "Public water system" is defined and referenced un-
der WAC 246-290-020.

((33F)) (31) "Receivership" means the voluntary or involuntary
transfer of ownership and operation of a public water system according
to chapter 7.60 RCW and RCW 43.70.195.

((34))) (32) "Regional benefit" means project improvements that
affect more than one public water system.

((35))) (33) "Restructuring" means changing public water system
ownership including, but not limited to:

(a) Consolidation of two or more existing public water systems
into a single public water system;

(b) Transfer of ownership; or

(c) Receivership.

((36)r)) (34) "SDWA (Safe Drinking Water Act)" means Public Law
93-523, including all amendments.

((3+F)) (35) "SEPA" means the State Environmental Policy Act un-
der chapter 43.21C RCW.

((38))) (36) "Set-aside" means the use of a portion of DWSRF
funds allotted to the state for a range of specific SDWA-related ac-
tivities under Section 1452 of the SDWA, to fund new programs, and for
other drinking water program activities.

((3%¥)) (37) "SERP (state environmental review process)" means
the NEPA-like environmental review process adopted by Washington state
to comply with the requirements of 40 C.F.R. 35.3140. SERP combines
the SEPA review with additional elements to comply with federal re-
guirements.

((#40))) (38) "Surface water" means a body of water open to the
atmosphere and subject to surface runoff.

((H44)) (39) "Sustainable" means able to continue a benefit into
the future as a result of appropriate public water system design, pro-
cesses, operations, governance, and maintenance.

((42r)) (40) "SWSMP (small water system management program)"
means a document for a small nonexpanding Group A public water system
developed and approved under WAC 246-290-105.

((#43))) (41) "System capacity" means a public water system's op-
erational, technical, managerial, and financial capability to achieve
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and maintain ongoing compliance with all relevant local, state, and
federal plans and regulations.

((+44))) (42) "Transfer of ownership" means to change legal own-
ership of a public water system from one person to another.

((H45))) (43) "Water right" means a legal authorization, such as
a permit, claim, or other authorization, on record with or accepted by
the department of ecology, authorizing the beneficial use of water in
accordance with all applicable state laws.

((446)y)) (44) "WFI (water facilities inventory)" means a depart-
ment form summarizing a public water system's characteristics.

((4+r)) (45) "WSP (water system plan)" means a document that a
Group A community public water system submits to the department as re-
quired under WAC 246-290-100. The plan addresses a public water sys-
tem's capacity to comply with relevant local, state, and federal plans
and regulations, describes the public water system's present and fu-
ture needs, and establishes eligibility for funding under this chap-
ter.

AMENDATORY SECTION (Amending WSR 16-14-086, filed 7/5/16, effective
8/5/16)

WAC 246-296-050 DWSRF loan terms. (1) The department may ap-
prove a DWSRF loan for a project that will not serve a disadvantaged
community:

(a) That partially or fully forgives the principal amount of the

loan; or
(b) At an interest rate at or below market interest rates for a

maximum of ( (Ewenty)) 20 years from project completion.

(2) The department may approve a DWSRF loan for a project((s))
that will serve a disadvantaged ( (eemmunities)) community:

(a) That partially or fully forgives the principal amount of the

loan; or
=24y YL
(bl At an interest rate set at or below market interest rates for

up to ((hixrty)) 30 years, as long as the DWSRF loan does not exceed
the useful life of the project((+

Ly o 1is A oal fores 5

(3) A project is considered complete when the department approves
the construction completion report.

(4) The borrower shall begin repaying the principal and interest
no later than one year after the project is complete.

(5) The department shall:

(a) Set terms that secure repayment of the debt and maintain a
financially sound DWSRF program in perpetuity; and

(b) Publish specific rates and contract terms in the annual ap-
plication package.
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AMENDATORY SECTION (Amending WSR 12-01-077, filed 12/19/11, effective
2/1/12)

WAC 246-296-100 DWSRF loan eligibility and application require-
ments. To be eligible for a DWSRF loan, an applicant shall:

(1) Document that the public water system has the system capacity
to stay in compliance with applicable federal, state, and local drink-
ing water requirements, unless:

(a) The funding will bring the public water system into compli-
ance; and

(b) The owner of the public water system agrees to reasonable and
appropriate changes to stay in compliance.

(2) ((Befere)) Except when applying for a DWSRF loan((+)) that
addresses lead service line identification or lead service line re-
placements, that applicant shall have a current department-approved
WSP or SWSMP that:

(a) Includes the proposed project; and

(b) Addresses any difficulties with system capacity;

(3) Comply with federal, state, and local drinking water require-
ments or a variance under WAC 246-290-060, unless the DWSRF loan will
fund projects that result in public water system compliance;

(4) Comply with any department or EPA orders;

(5) Install a source meter on each source 1f meters are not al-
ready installed;

(6) Install service meters on all service connections 1f meters
are not already installed within the project area, unless:

(a) The project is for a transient noncommunity public water sys-

tem;

(b) The project is for a mobile home park with a source or master
meter;

(c) The project is for an apartment building or complex with a
source or master meter; or

(d) The department determines that installing meters is:

(1) Prohibitive for the DWSRF project as a whole; and

(ii) Waiving the meter requirement is necessary to award a DWSRF
loan for a project to resolve high priority public health problems.

(7) Have no outstanding fees or penalties owed to the department.

(8) Provide documentation that the project has sufficient water
rights as determined by ecology.

(9) Comply with the requirements of WAC 246-296-120(1).

AMENDATORY SECTION (Amending WSR 16-14-086, filed 7/5/16, effective
8/5/16)

WAC 246-296-130 Project priority rating and ranking criteria.
The department shall, at a minimum, consider the following to assign
points, and rate and rank proposed projects:

(1) Criteria for risk categories and points based on:

(a) Type and significance of public health problems the project
will resolve;

(b) If the project is needed to bring the public water system in-
to compliance with federal, state, and local drinking water require-
ments; and
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(2
posed((+)) if the project:

(a) Is ready to proceed to construction;

(b) Completes projects previously funded Dby DWSRF grants or
loans;

(c) Is to consolidate or restructure ((&)) multiple public water
systems;

((#r)) (d) Creates a sustainable regional public health benefit;

raretaty—sustatnaktes)) (e) Is a water main replacement
project that 001n01des with other infrastructure projects;

(f) Qualifies as a green project; or

(g) Serves a disadvantaged community ( (+—e®

: 1 . ) . . . 1
metered) ) .
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