Reminder

Where a school engages an Individual to carry out work, it is important to ensure that you identify the Employment status of each worker.

The school will be responsible for determining whether the off payroll working (IR35) rules apply to the worker:

For the IR35 rules to apply, three conditions need to be present.

Firstly, the individual must personally perform services for a client. This is a straightforward question of fact and should be easy to answer.

Secondly, the services must be provided via an intermediary. The IR35 rules contain a definition of intermediary, which includes certain partnerships and work arranged via other individuals, but by far the most common type of intermediary is a company referred to as a “personal service company” or “PSC”.

The classic PSC is one in which the individual worker is the sole director or shareholder, or one which is established as a family business with the worker’s spouse, civil partner and/or children holding shares in the company.

The third condition is the one that causes the most difficulty. The IR35 rules only apply where the individual would have been regarded as an employee of the client if the arrangements had been made directly between the individual and the school, making a judgment about someone’s employment status can be difficult.

The way that HMRC assesses employment status for tax purposes is not exactly the same as the way that a court or employment tribunal determines the question. In some cases, this can lead to the confusing situation in which an individual is deemed to be an employee or worker under employment law but is classed as self-employed for tax purposes, or vice versa.

Therefore a CEST should be carried out to determine the status of the individual. It is important to note that the CEST should not only be carried out to establish whether IR35 applies but also to identify whether someone is classed as Self-Employed or Employed for tax purposes.

Some examples of individuals who may be affected:

1. Interim Head Teachers/Teachers
1. Sports Coach
1. Language/Music Tutors
1. Consultants
1. Facilities/Ground Maintenance
1. Teachers provided by a Recruitment agency (Schools would need to ensure the Agency are operating PAYE).

There are specific employment status rules for the entertainment industry- however they only apply to theatrical performers, singers, dancers & musicians. All of which perform live in theatre, opera, dance , circus film,TV, radio or other digital media. It does not apply to TV or radio presenters or other types of artists- ESM4121 - Particular occupations: entertainment industry - theatrical performers/artists - additional considerations in the media and performing arts sector - actors and other performers - HMRC internal manual - GOV.UK (www.gov.uk), ESM0500 - Guide to determining status - overview: contents - HMRC internal manual - GOV.UK (www.gov.uk)

Any checks should be undertaken before the worker is engaged.

Whilst a written contract would be helpful to clarify the relationship between the school and the contractor, it is not essential. The relationship can be written, verbal or implied.

However the important thing is that the relationship is clearly understood by both parties including the contractors status. The best way to achieve this is for the contractor & the SBM to jointly complete the CEST online checker and the attached status questionnaire which allows for further comments demonstrating the relationship between the school and the contractor. This will provide evidence to support the completion of the CEST should the HMRC carry out a compliance audit.

It is also essential that all documents are sent to the payroll team and also kept by the school should they need to be made available.

Due to recent noncompliance issues I would advise that you become familiar with the updated guidance to assist you with the process, this can be found IR35 - Off payroll working – Coventry City Council. It is important that any person within the school who may engage an individual is aware of the HMRC statutory obligations.

All documents relating to both Employment Status & Off payroll working can be found on this page.

We will be constantly updating this page with any relevant forms or useful information so please visit this page regualarly.

You may now be aware that the HMRC are currently carrying out a full IR35 & Employment status compliance audit, any non-compliance determined by the HMRC will result in financial penalties being imposed and the school would be liable for those penalties.

Should you need any assistance when carrying out a CEST check you can contact sarah.wong@coventry.gov.uk

