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INTRODUCTION

Cromwell’s and ACLU’s responses to the Attorney General’s
justiciability arguments are simple and brazen: This Court must either
(1) cast aside its constitutionally mandated justiciability limitations and
resolve this dispute because it involves sufficiently “important” issues, or
(2) yield to “executive supremacy” and forever immunize from judicial
review a question of statutory interpretation. Cromwell Reply at 4, 13-4;
ACLU Br. at 10-11. Wrong—twice over. The Court must reject these false
alternatives for two reasons.

First, the Constitution’s constraints on this Court do not disappear
when a party presents an “important” question. Contra ACLU Br. at 8.
(claiming case “is justiciable” because it “involves important privacy
rights”). The Montana Constitution’s justiciability limitations are
mandatory. Contra Reply at 11 (“Prudential justiciability doctrines play
a limited role in Montana’s courts”). Cromwell’s Petition triggers three of
these limitations: (1) Article III, § 1’s bar on deciding political questions;
(2) Article VII, § 4(1)’s standing requirement; and (3) Article VII, § 4(1)’s
prohibition against advisory opinions. These settled doctrines require the

Court to dismiss Cromwell’s Petition as nonjusticiable.



Second, despite Cromwell’s rhetoric, the Court’s respect for
constitutional justiciability principles will not immunize the Attorney
General’s actions from judicial review. A party actually injured by the
Attorney General’s interpretation and application of M.C.A. § 44-5-303
could challenge it. But Cromwell, suing in her official capacity as Gallatin
County Attorney, cannot. The code governs her office’s relationship
vis-a-vis the Attorney General; that statute, in turn, makes this a
political question. And the Montana Legislature has declared that she
has no right or duty to interpret and apply this statute independent of
the Attorney General’s authority. M.C.A. § 2-15-501(5). Thus, the
Attorney General’s exercise of his authority—an exercise that Cromwell
does not contest—does no injury to Cromwell in her official capacity.

Because Cromwell’s claims are nonjusticiable, the Court ought not
reach the merits. It should instead dismiss Cromwell’s Petition.

ARGUMENT

“It 1s emphatically the province and duty of the judicial department
to say what the law 1s.” Mont. Democratic Party v. Jacobsen, 2024 MT 66,
9 38 n.7, 416 Mont. 44, 545 P.3d 1074 (quoting Marbury v. Madison,

5 U.S. (1 Cranch) 137, 177 (1803)). The Attorney General does not contest



this bedrock principle of law. But equally fundamental is the principle
that courts can “say what the law i1s” only when presented with
“Justiciable controversies.” Plan Helena, Inc. v. Helena Reg’l Airport
Auth., 2010 MT 26, 9 6, 355 Mont. 142, 226 P.3d 567. Courts cannot
escape these constitutional constraints merely because a party raises an
“Important” question. Larson v. State, 2019 MT 28, 9 18, 394 Mont. 167,
434 P.3d 241 (“Justiciability 1s a mandatory prerequisite to the initial and
continued exercise of [its] jurisdiction”); Bullock v. Fox, 2019 MT 50, g 28,
395 Mont. 35, 435 P.3d 1187 (justiciability “confines the courts to a role
consistent with the separation of powers”).

As the Attorney General’s Summary Response explains, Cromwell’s
Petition is nonjusticiable for three reasons. First, the Petition presents a
political question: A disagreement between the Attorney General and a
county attorney. Because the Legislature has committed to the Attorney
General plenary supervisory authority over the functions of county
attorneys, Cromwell has no legal recourse in her official capacity. Second,
Cromwell presents a question she has no standing to raise because she is
not injured by the Attorney General’s interpretation of the law. And

third, any decision on the merits would be an advisory opinion to resolve



an academic disagreement. The Attorney General addresses Cromwell’s
reply to each of these arguments. The Attorney General also explains
why both Cromwell and ACLU err by arguing that dismissing Cromwell’s
Petition will forever immunize the Attorney General’s statutory
interpretation from review.

I. Cromwell cannot circumvent the political question
doctrine.

The political question doctrine is not discretionary. Larson, § 18.
And contrary to Cromwell’s arguments,! the political question doctrine is
a core constitutional limitation on Montana courts. See Brown v.
Gianforte, 2021 MT 149, 9 21, 404 Mont. 69, 488 P.3d 548 (citing Mont.
Const. art. I11, § 1). The political question doctrine exists for an important
reason: to prevent the Court from getting caught up in an inter- or
intra-branch disputes when resolution is “commit[ted] ... to a coordinate
political department.” Id.; accord State ex rel. Fletcher v. Dist. Court,

260 Mont. 410, 418, 859 P.2d 992, 997 (1993).

1 Cromwell launches a half-hearted attack on the very concept of the
political question doctrine. Reply at 11. She suggests that the doctrine is
not properly grounded in the Montana Constitution—perhaps a mistaken
carryover from federal courts. Not so. As this Court has explained, this
principle is firmly rooted in Article III, § 1 of Montana’s Constitution.
Brown, § 21.



Cromwell argues the political question doctrine does not apply
because this case presents “an ordinary question of statutory
interpretation.” Reply at 6. Cromwell misses the point. The relationship
of the parties in this dispute—not the substantive point of
disagreement—makes 1t a nonjusticiable political question. That’s
because Montana’s Legislature has committed to the Attorney General
alone the authority to resolve disputes with county attorneys.

M.C.A. § 2-15-501(5) grants the Attorney General authority to
“order and direct county attorneys in all matters pertaining to the duties
of their office.” This statutory authority includes the power to direct a
county attorney in the legal advice it provides to county offices—one of a
county attorney’s many duties. M.C.A. § 7-4-2711. The Attorney
General’s supervisory authority represents the Legislature’s “policy
choice[]” and “value determination[]” that, at least as between those two
offices, the Attorney General gets the final say. Larson, § 39. In other
words, regardless of why a county attorney may disagree with the
Attorney General, any such disagreement is a nonjusticiable political
question precisely because it arises between the Attorney General and a

county attorney—and is thus an issue the Montana Legislature has left



to the “the exclusive legal domain of the ... executive branch.” Larson,
9 39. Fletcher, a case involving the Attorney General’s broad exercise of
authority under M.C.A. § 2-15-501, proves the point. 260 Mont. at 416-18,
859 P.3d 995-97; AG Response at 5-8.

Cromwell’s position would obliterate the Attorney Generals
supervisory authority. A county attorney could bring any dispute with
the Attorney General to a Montana court. And so long as she frames the
dispute as a sufficiently “important” and “emergent” legal question (as
almost any creative attorney could), she could bring it straight to this
Court. Cf. ACLU Br. at 10. In that world, bid adieu to the Legislature’s
choice in § 2-15-501(5) to give the Attorney General authority to resolve
disputes with county attorneys; Montana courts would be become a
clearinghouse for these intra-branch conflicts. The Montana Constitution
does not permit that result. See Art. I1I, § 1.

ACLU’s objections are also unavailing. First, ACLU asserts that the
Court must act because the Attorney General is wielding “arbitrary and
unchecked” authority. ACLU Br. at 12. Tell that to the Montana
Legislature, which gave the Attorney General his supervisory authority.

M.C.A. § 2-15-501(5). Second, ACLU’s arguments grounded in City of



Great Falls miss the mark. ACLU Br. at 9-10. City of Great Falls v. Board
of Commissioners involved a dispute between two independent
government entities about the effect a new Montana law had on an
agreement between them. 2024 MT 118, 9 1-8, 416 Mont. 494, 549 P.3d
1158; id. § 2 (“The City and County are independent political
subdivisions of the State of Montana.”). Because Cromwell is not
independent of the Attorney General, City of Great Falls is inapposite.
M.C.A. § 2-15-501(5).2

In sum, this dispute presents a political question. But not because
it involves a “political” topic. Contra Reply at 6. Rather, it’s nonjusticiable
because Montana law “apportion[s] power” over this dispute exclusively
to the Attorney General via M.C.A. § 2-15-501(5). City of Great Falls,
9 13. Thus, the exercise of judicial power to resolve the interpretive
question would “infringe upon the power of a co-equal branch of

government” and violate the political question doctrine. Id.

2 ACLU imagines a parade of horribles if the Court follows the law. ACLU
Br. at 11. But this Court need not resolve hypotheticals that “do not
reflect the facts before [1t].” Heth v. Mont. State Fund, 2009 MT 149, 9 30,
350 Mont. 376, 208 P.3d 394.



II. Cromwell lacks standing to challenge the Attorney
General’s interpretation of the statute.

Not just anyone can sue to pursue her preferred interpretation of
the law. As this Court has long held, “courts are only open to those who
have rights to assert.” Poore v. Kaufman, 44 Mont. 248, 256, 119 P. 785,
787 (1911). A “general or abstract interest ... is insufficient for standing
absent a direct causal connection between the alleged illegality and
specific and definite harm personally suffered, or likely to be personally
suffered, by the plaintiff.” 350 Mont. v. State, 2023 M'T 87, 915, 412 Mont.
273, 529 P.3d 847. Put differently, courts possess only “the power to
redress harms that defendants cause plaintiffs, not a freewheeling power
to hold defendants accountable for legal infractions.” TransUnion LLC v.
Ramirez, 594 U.S. 413, 427 (2021).3 And they possess no “roving
commission to publicly opine on every legal question” or “exercise general

legal oversight of the Legislative and Executive Branches.” Id. at 423-24.

3 This Court has not yet cited TransUnion, but “federal precedents of
justiciability are persuasive authority for this Court” because the “cases
at law and in equity’ language of Article VII embodies the same
limitations for courts to hear ‘cases or controversies’ as stated in Article
III of the United States Constitution.” Noland v. State, 2025 MT 294, 9 9,
425 Mont. 328, 581 P.3d 47.



Cromwell argues three injuries in her reply: the Attorney General
(1) “usurps her independent exercise of the duties” of her office, (2) is
interfering with her ethical obligations to her client by directing “her to
disseminate” what she believes to be an “incorrect interpretation of the
law,” and (3) 1s “placing her clients at substantial risk” of liability. Reply
at 8-9. But Cromwell cites no case establishing standing in similar
circumstances. And because none of these are cognizable harms to
Cromwell in her official capacity as Gallatin County Attorney, the Court
must dismiss her Petition for lack of standing.

First, the alleged “usurpation” of her official duties does not
establish standing. Only an injury to a “legally protected interest” confers
standing. Heffernan v. Missoula City Council, 2011 MT 91, 9 35,
360 Mont. 207, 255 P.3d 80 (cleaned up). And the Legislature has
confirmed that Cromwell has no legal interest in the “independent
exercise” of her duties. M.C.A. § 2-15-501(5). Thus, the Attorney
General’s exercise of his supervisory authority does not injure Cromwell
in her official capacity.

Second, Cromwell is not injured because she cannot give what she

believes is the best legal advice. Again, Cromwell has no legal right or



interest in her official capacity to offer independent legal advice. M.C.A.
§ 2-15-501(5); id. § 7-4-2711. And if Cromwell has some independent
obligations under the Montana Rules of Professional Conduct, Reply at
9-10, she does not explain what those are or why they attach to her official
capacity rather than her individual capacity. Thus, she has not carried
her burden to establish standing. Heffernan, § 33. The Court should not
excuse this deficiency. Cross v. State, 2024 MT 303, q 17, 419 Mont. 290,
560 P.3d 637.

Third, the alleged “substantial risk” of harm to her client—a third
party—also fails to establish standing. A “plaintiff must generally assert
her own legal rights and interest”—not the interests of a third party.
Heffernan, § 32. Though there are “certain, limited exceptions” to this
rule, id. (cleaned up), the “the litigants themselves still must have
suffered an injury in fact,” FDA v. Alliance for Hippocratic Med., 602 U.S.
367, 393 n.5 (2024). To support third-party standing, a plaintiff must also
allege “some hindrance to the third party’s ability to protect his or her
own interests.” Baxter Homeowners Ass’n v. Angel, 2013 MT 83, q 15,
369 Mont. 398, 298 P.3d 1145 (cleaned up). Because Cromwell alleges

neither a personal injury nor a hindrance to her clients’ ability to

10



challenge the Attorney General’s interpretation, she has not carried her
burden to establish standing. Heffernan, § 33.

III. The Court must refuse to render an advisory opinion.

When no live dispute exists between parties with a cognizable
interest, the only opinion a court could offer is an advisory one.
Montanans Against Irresponsible Densification, LLC v. State, 2026 M'T
53, 4 59, 427 Mont. 100, 585 P.3d 977. And the Montana Constitution
does not permit advisory opinions. Id.

Cromwell’s argument on this issue assumes a justiciable case or
controversy. Reply at 10. Because none exists, see supra, the Court must

reject her argument and refuse to issue an advisory opinion.

* * *

In sum, Cromwell’s Petition is nonjusticiable. Because disregarding
constitutional constraints is not “what courts do,” ACLU Br. at 13
(cleaned up), the Court should dismiss Cromwell’s Petition.

IV. The Court’s dismissal of Cromwell’s Petition will not

insulate the Attorney General’s conduct from judicial
review.

This case presents no risk of the Attorney General becoming “a
singularly powerful office, exempt from checks and balances in a manner

that eclipses the role of any other governmental office.” Reply at 4.

11



Indeed, nothing about the Attorney General’s exercise of his supervisory
authority immunizes this interpretive question from judicial review. But
it does mean that Cromwell—in her capacity as county attorney—has no
authority to challenge it. Only persons with cognizable rights and
interests in the application of this statute can sue. And Cromwell doesn’t
fit the bill. See supra.

In a last-ditch effort to make her case, Cromwell points the Court
to two cases—Bullock and Brown—she believes permit the Court to set
aside the Montana Constitution’s justiciability constraints. Reply at
11-13. But the Court did not circumvent justiciability in those cases; it
found that the plaintiffs had satisfied the requisite standards. In Brown,
the constitutional challenge was not a “political question,” and the
petitioners had a sufficiently direct injury to establish standing. Brown,
99 9-24. And plaintiffs in Bullock had standing because, unlike
Cromwell, they had an interest in the independent performance of their
duties. Bullock, 9 46-49. The Bullock plaintiffs also did not present a
political question committed to another branch. Id. 9 44-45. In sum,
neither case permits the Court to skip justiciability simply because the

underlying dispute is “important.”

12



CONCLUSION

Because Cromwell’s Petition is nonjusticiable, the Court should
dismiss it. Alternatively, the Court should refuse to exercise its
discretionary jurisdiction over Cromwell’s petition for the reasons
discussed in the Attorney General’s Summary Response (at 12-14). But
if the Court does reach the merits, the Court should hold that the
Attorney General’s interpretation of M.C.A. § 44-5-303 is the right one
and ICE is entitled to confidential criminal justice information because
1t 1s a criminal justice agency. See Response at 15-22.

DATED this 15th day of June 2026.

AUSTIN KNUDSEN
Montana Attorney General

/s/ Christian B. Corrigan
CHRISTIAN B. CORRIGAN
Solicitor General
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