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The Plaintiff, Gretchen Whitmer, Governor of the State of Michigan, on
behalf of the State of Michigan, brings this ex parte motion for a temporary
restraining order pursuant to MCR 3.310(B). Governor Whitmer moves pursuant to
MCR 3.310(B) for a temporary restraining order, without prior notice to the
Defendants, because immediate and irreparable injury will result from any delay
required to effect notice.
A temporary restraining order is necessary to prevent irreparable injury
before the Court can consider Plaintiff’s forthcoming motion for a preliminary
injunction. Michiganders will suffer an irreparable injury if Defendants are
permitted to enforce MCL 750.14, a near-total ban on abortion that violates the
Michigan Constitution.
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On April 7, 2022, Governor Whitmer filed a Complaint in the 6th Judicial
Circuit Court for the County of Oakland, seeking to protect Michiganders’
constitutional right to obtain abortions and to strike down Michigan’s criminal
abortion statute, MCL 750.14. That same day, Planned Parenthood of Michigan
and Dr. Sarah Wallet filed suit in the Michigan Court of Claims, seeking similar
relief. On May 17, 2022, the Court of Claims preliminarily enjoined the Attorney
General and all county prosecutors (including Defendants) from enforcing MCL
750.14, holding that it violated the Michigan Constitution’s Due Process Clause.
Earlier today, the Michigan Court of Appeals issued an order holding that the
injunction issued by the Court of Claims “does not apply to county prosecutors”
because “jurisdiction of the Court of Claims does not extend to them.” (Ex 1.)

MCL 750.14 was likely unconstitutional. However, several county prosecutors have
publicly stated that they intend to enforce Michigan’s criminal abortion statute, and
the order by the Court of Appeals now clears a path for them to do so. Thus,
because of the Court of Appeals’ technical ruling regarding jurisdiction, healthcare
providers in Michigan presently are forced to choose whether to continue offering
healthcare services to women in this State or potentially face criminal prosecution,
creating irreparable harm for women who need healthcare now.
Governor Whitmer now asks this Court to temporarily enjoin county
prosecutors from enforcing the criminal abortion statute—a statute that the Court
of Claims has already found to be likely unconstitutional.
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Importantly, that order did not question the Court of Claims’ determination that

STATEMENT OF FACTS AND PROCEEDINGS
MCL 750.14 Bans Nearly All Abortion In Michigan
MCL 750.14 was enacted in 1931 and has remained unchanged since that
time. The statute makes it a felony for “[a]ny person” to “wilfully administer to any
pregnant woman any medicine, drug, substance or thing whatever, or … employ
any instrument or other means whatever, with intent thereby to procure the
miscarriage of any such woman, unless the same shall have been necessary to
preserve the life of such woman.” Violations of this act are punishable by up to four
years’ imprisonment. MCL 750.503.
The Michigan Supreme Court has addressed the validity of MCL 750.14 in
only two cases, both following the United States Supreme Court’s decision in Roe v

unconstitutionality under the US Constitution. People v Bricker, 389 Mich 524
(1973). Specifically, the court held that, in light of Roe, MCL 750.14 did not apply to
“abortions in the first trimester of a pregnancy as authorized by the pregnant
woman’s attending physician in [the] exercise of his medical judgment.” Id. at 527.
And it held that MCL 750.14 did not apply to abortions after viability “where
necessary” in the physician’s “medical judgment to preserve the life or health of the
mother.” Id. at 530. But, the Court said, the statute could criminalize abortions
performed by anyone other than licensed physicians even under Roe. Id. at 531.
Second, in Larkin, the Court explained, “[b]y reason of Roe v Wade, we are
compelled to rule that as a matter of federal constitutional law, a fetus is
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Wade. First, in Bricker, the Court construed the statute to avoid its then-patent

conclusively presumed not to be viable within the first trimester of pregnancy.”
Larkin v Calahan, 389 Mich 533, 542 (1973).
Thus, from 1973 until today, all abortions in the first trimester and abortions
necessary to preserve the life or health of the mother have been legal in Michigan.
Abortion In Michigan Today
Abortion is a common, safe, and medically necessary procedure. In the
United States, approximately one in four women will have an abortion by age 45.
Rachel K Jones and Jenna Jerman, Population Group Abortion Rates and Lifetime
Incidence of Abortion: United States, 2008–2014, 107 Am J Pub Health 1904, 1907
(Dec 2017). In 2020, a total of 29,669 induced abortions were reported in Michigan. 1
Complications arising from abortions are rare. Abortion does not present any

delivery, breast cancer, or mental health disorders. National Academies of
Sciences, Engineering, and Medicine, The Safety and Quality of Abortion Care in the
United States, pp 9–10 (2018). The Michigan Department of Health and Human
Services (DHHS) has acknowledged that the vast majority of abortions induced in
the state contain no immediate complications. Of the 29,669 abortions induced in
2020, just seven immediate complications were reported. DHHS reports that the
average three-year rate of complications between 2017 and 2019 was 3.5 per 10,000

Michigan Dep’t of Health & Human Servs, Induced Abortions in Michigan:
January 1 through December 31, 2020 (June 2021),
https://www.mdch.state.mi.us/osr/abortion/Tab_A.asp.
1
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long-term health risks, and does not increase a woman’s risk of infertility, pre-term

induced abortions: just 0.035%. Michigan Dep’t of Health & Human Servs, Induced
Abortions, at p 2. Complications arising from abortion are much less frequent than
complications arising during childbirth. National Academies¸ supra, at p 11. The
risk of death after a legal abortion is just a fraction of the risk of death from
childbirth (0.7 per 100,000 compared to 8.8 per 100,000). Id. at pp 74–75. Abortionrelated mortality is also lower than that for colonoscopies, plastic surgery, and adult
tonsillectomies. National Academies at pp 74–75.
Michigan women decide to end pregnancies for a variety of reasons. Some
decide that it is not the right time to have a child or to grow their families. Some
end pregnancies because of a severe fetal anomaly, or because they have become
pregnant as a result of rape or incest. Some choose not to have biological children,

because continuing with a pregnancy could pose a significant risk to their health.
The Criminal Abortion Ban’s Effect On Michigan Women
If allowed to go into effect in full, MCL 750.14 would make it impossible for
Michiganders to access legal abortion care within Michigan, except in the narrowest
of circumstances. Providers will cease providing abortion care in Michigan out of
fear of criminal prosecution, imprisonment, and loss of their medical licenses.
Michigan’s criminal abortion ban therefore effectively eliminates the ability of
women to obtain safe and legal abortions in Michigan.
This ban harms Michigan women. For the many women who will be unable
to access abortion in Michigan, travel to another state may not be an option due to
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and some end a pregnancy because they cannot financially support a child, or

time and expense constraints. This is particularly true for those in low-income
communities, who make up the majority of patients seeking abortions. See Natl.
Academies of Sciences, Eng. & Medicine, The Safety and Quality of Abortion Care in
the United States, 6 (2018) (finding that 75 percent of women who obtain abortion
care are “poor or low income”). Patients in these communities are more likely to be
subjected to delays in seeking medical care because of associated costs. 2 Those who
are able to travel to another state will incur significant costs. 3 They may have to
book plane tickets, rent a car, pay for hundreds of miles worth of gas, and book a
hotel room—possibly for multiple nights. Many will have to take a day or multiple
days off from work, which may be especially difficult for those without paid time off.
And those women who are already parents may have to arrange for childcare. 4 For

option due to time and expense constraints.

Bd of Governors of the Fed Res Sys, Report on the Economic Well-Being of US
Households in 2021 (May 2022), https://www.federalreserve.gov/publications/2022economic-well-being-of-ushouseholds-in-2021-dealing-with-unexpectedexpenses.htm (finding that 38 percent of people with family incomes of less than
$25,000 went without some medical care because they couldn’t afford it).

2

Dhanova & Lalijee, Gas, food, and a hotel: Americans seeking an abortion out of
state already shell out up to $10,000 for the procedure. Experts warn that cost could
rise. Insider (June 24, 2022), https://www.businessinsider.com/abortion-costs-roe-vwade-out-of-state-supreme-court-2022-5; Karen Brooks Harper, Wealth will now
largely determine which Texans can access abortion, The Texas Tribune (June 24,
2022), https://www.texastribune.org/2022/06/24/texas-abortion-costs.
3

Margot Sanger Katz, Claire Cain Miller, and Quoctrung Bui, Who Gets Abortions
in America?, The New York Times (Dec. 14, 2021).

4
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many Michigan women seeking healthcare, travel to another state may not be an

Those unable to obtain care out of state will be forced to either carry to term
and give birth against their will—incurring irreparable physical, economic,
emotional, and psychological harms—or resort to potentially unsafe methods of
abortion. 5 Reducing or eliminating access to legal abortion will increase pregnancyrelated deaths. 6 One study found that the risk of death associated with childbirth is
approximately fourteen times higher than that with abortion. 7 These consequences
will be disproportionately felt by communities of color. In 2020, 52.9% of
Michiganders who obtained abortions were Black, while the Black community
represented only 12.4% of Michigan’s population. And the maternal mortality rate
in Michigan is significantly higher for Black women: Black women are 2.8 times

Natl Inst of Child Health & Human Dev, What Are Some Common Complications
of Pregnancy?,
https://www.nichd.nih.gov/health/topics/pregnancy/conditioninfo/complications
(identifying as “common complications of pregnancy” high blood pressure,
gestational diabetes, infections, preeclampsia, preterm labor, depression and
anxiety, pregnancy loss or miscarriage, and stillbirth); Laurie Zephyrin, So O’Neil,
and Kara Zivin, The staggering toll of complications related to pregnancy and
childbirth, STAT (Nov 23, 2021), https://www.statnews.com/2021/11/23/staggeringtoll-pregnancy-childbirth-related-complications; Severe Maternal Morbidity in the
United States, Centers for Disease Control and Prevention,
https://www.cdc.gov/reproductivehealth/maternalinfanthealth/severematernalmorbi
dity.html.

5

See Stevenson, The Pregnancy-Related Morality Impact of a Total Abortion Ban in
the United States: A Research Note on Increased Deaths Due to Remaining Pregnant,
Demography (2021).

6

Raymond & Grimes, The Comparative Safety of Legal Induced Abortion and
Childbirth in the United States, 119 Obstetrics & Gynecology 215 (Feb 2012).
7
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more likely to die from pregnancy-related causes than white women.

Women forced to carry pregnancies to term will also lose educational
opportunities, face decreased opportunities to advance their careers, and are more
likely to experience economic insecurity and raise their children in poverty. See
Diana Green Foster, Ph.D, The Turnaway Study: The Cost of Denying Women
Access to Abortion (2020) (examining the physical, mental, and socioeconomic
consequences of receiving an abortion compared to carrying an unwanted pregnancy
to term). Women who are denied abortions face a “large and persistent . . . increase
in financial distress” following the denial of care. They experience more past-due
debt and are more likely to experience bankruptcy and eviction. See Miller,
Wherry, Greene Foster, The Economic Consequences of Being Denied an Abortion,
National Bureau of Economic Research (Working Paper 26662 Jan 2022) p 36.

partners, which puts both women and children at risk.
Absent action from this court, MCL 750.14 will inflict serious and irreparable
harm on pregnant women in Michigan.
Procedural History
On April 7, 2022, the Governor filed a Complaint for Declaratory and
Injunctive Relief in the 6th Judicial Circuit Court for the County of Oakland,
raising claims for declaratory and injunctive relief under the Michigan Constitution.
Simultaneously, the Governor sent an executive message addressed to the Michigan
Supreme Court, asking that Court to authorize this Court to certify the questions
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They may also face increased pressure to stay in contact with violent or abusive

raised by the Complaint to the Michigan Supreme Court for immediate
consideration.
That same day, Planned Parenthood of Michigan and Dr. Sarah Wallet filed
suit in the Michigan Court of Claims, seeking a declaration that MCL 750.14 is
unconstitutional under the Michigan Constitution and requesting preliminary and
permanent injunctions barring its enforcement. On May 17, 2022, the Court of
Claims preliminarily enjoined MCL 750.14, finding a substantial likelihood that the
statute violates the Due Process Clause of the Michigan Constitution. Opinion and
Order, Planned Parenthood of Michigan, et al v Attorney General of the State of
Michigan, Case No 22-000044-MM (Mich Ct Claims May 17, 2022) (Planned
Parenthood Op).

113 (1973) and Planned Parenthood of Southeastern Pa v Casey, 505 US 833 (1992).
See Slip Op. at 5, Dobbs v Jackson Women’s Health Org, No. 19-1392.
On August 1, 2022, the Court of Appeals issued an order in the Planned
Parenthood case dismissing a complaint for superintending control by two local
prosecutors, Jerard Jarzynka and Christopher R. Becker, and two non-profit
organizations. Order, In re Jarzynka, No. 361470 (Mich Ct App Aug 1, 2022). In
reaching this decision, the Court of Appeals noted that “[b]ecause county
prosecutors are local officials, jurisdiction of the Court of Claims does not extend to
them.” Id. at 3. The Court of Appeals also explained that “plaintiffs Jarzynka and
Becker are not and could not be bound by the Court of Claims’ May 17, 2022

9
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On June 24, 2022, the U.S. Supreme Court overruled Roe v Wade, 410 US

preliminary injunction because the preliminary injunction does not apply to county
prosecutors.” Id. at 5. The Court of Appeals did not otherwise disturb the decision
of the Court of Appeals, which concluded that Michigan’s criminal abortion statute
likely violates the Michigan Constitution.
STANDARD FOR INJUNCTIVE RELIEF
This Court should provide injunctive relief because the factors governing
injunction relief, including a temporary restraining order are met: (1) Plaintiff is
likely to prevail on the merits; (2) Plaintiff will suffer irreparable harm if a TRO is
not issued; (3) the public interest will be harmed if a TRO is not granted; and (4) the
injury that Defendant will suffer if a TRO is issued does not outweigh the harm that
the Plaintiff would suffer if preliminary injunctive relief is not granted. Detroit Fire

(2008), citing Michigan State Employees Ass’n v Dep’t of Mental Health, 421 Mich
152, 157–158 (1984). See also Davies v Treasury Dep’t, 199 Mich App 437, 439
(1993). The second, third, and fourth factors are largely supported by the same
facts and will be addressed together.
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Fighters Ass’n IAFF Local 344 v City of Detroit Fire Fighters, 482 Mich 18, 34

ARGUMENT
I.

Michigan citizens will suffer irreparable harm without a temporary
restraining order, and the exigencies of this case warrant an ex
parte order.
Given the severity of the irreparable harm for women in Michigan, the

Governor will first address the three elements regarding harm to the parties. The
TRO should issue to avoid irreparable harm to Michigan women and abortion
providers, which is strongly in the public interest, and any alleged harm to the
defendants is minimal, at best.
A.

Both abortion providers and those seeking abortion access in
Michigan will suffer irreparable harm.

Irreparable harm is “evaluated in light of the totality of the circumstances

State Employees Ass’n v Dep’t of Mental Health, 421 Mich 152, 166–167 (1984). But
“if it is found that a constitutional right is being threatened or impaired, a finding of
irreparable injury is mandated.” Am Civil Liberties Union of Ky v McCreary
County, 354 F3d 438, 445 (CA 6, 2003), citing Elrod v Burns, 427 US 347, 373
(1976) (holding that in an area of fundamental constitutional rights, the loss of
constitutional rights “for even minimal periods of time[ ] unquestionably constitutes
irreparable injury”); Garner v Mich State Univ, 185 Mich App 750, (1990)
(“[T]emporary loss of a constitutional right constitutes irreparable harm which
cannot be adequately remedied by an action at law.”) (citation omitted).
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affecting, and the alternatives available to,” the party seeking injunctive relief.

On August 1, 2022, the Court of Appeals ruled in In re Jarzynka that the
Court of Claims injunction does not bind the prosecutors because they are not
proper parties in the Court of Claims. (Mich Ct App Order (Docket No. 361470), p 3
(“[W]e conclude that, under the totality of the circumstances, the core nature of a
county prosecutor is that of a local, not a state official. Because county prosecutors
are local officials, jurisdiction of the Court of Claims does not extend to them.”).
Thus, the Court stated, “We conclude that on the facts before this Court, plaintiffs
Jarzynka and Becker are not and could not be bound by the Court of Claims’ May
17, 2022 preliminary injunction because the preliminary injunction does not apply
to county prosecutors.” (Order, p 5.) As noted, the Court did not disrupt the Court
of Claims’ determination that enforcement of the law by the Attorney General

unconstitutional and that irreparable harm would flow from the absence of an
injunction.
In light of the Court of Appeals order, there will be immediate and
irreparable harm to both abortion providers and those seeking abortions in
Michigan absent a temporary restraining order in this case. Under MCL 750.14,
providers can face potential prosecution and investigation for providing
constitutionally protected abortions. The threat of investigation and prosecution
will chill providers from providing this medical care, and consequently, result in the
inability of pregnant persons to access abortions in Michigan.
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should be enjoined, including the court’s ruling that the law is likely

And this harm is not speculative. First, the threat of investigation and
prosecution is real. Several Defendants have publicly pledged to enforce the
criminal abortion statute, even before the Court of Appeals held they were not bound
by the injunction. After the U.S. Supreme Court opinion in Dobbs, Defendant Kent
County Prosecutor Becker stated, “I’m not going to say yes (to prosecution) for sure,
because every case is dependent on the facts that are brought in. . . . But I think the
clearest thing I can say is, I’m not ignoring this law. It’s a validly passed statute.
I’m not ignoring it, and we'll go from there.” Bridge Michigan, “Abortion providers
may face charges in Kent, Jackson counties, attorney says,” June 27, 2022. 8 As
reported, Defendant Jackson County Prosecutor Jarzynka pledged to prosecute the

“There is a statute on the books that basically prohibits abortion
except for the life of the mother,” Jarzynka said, referring to the
provision in the law that states an abortion can take place if the
pregnant person’s life is in danger. “That’s the law right now, and as a
prosecutor I’m going to follow the law. Basically, if the police or law
enforcement agency brings me a case. . . . I will look at it as I will any
other criminal violation that’s alleged,” Jarzynka continued. “As a
prosecutor, I can’t ignore the law.”[9]
See also The Detroit News, “Will Michigan’s Top County Prosecutors Enforce
an Abortion Ban?” May 3, 2022 (Defendant Macomb County Prosecutor Peter
Lucido stating prosecutors don't have the "right to pick and choose laws in this
state” and “If the police present a valid warrant with those elements of a crime, a
See https://www.bridgemi.com/michigan-government/abortion-providers-may-facecharges-kent-jackson-counties-attorney-says

8

See https://www.wilx.com/2022/06/29/jackson-county-prosecutor-says-hellconsider-criminal-charges-abortion-providers-michigan/

9

13

Document Submitted for Filing to MI Oakland County 6th Circuit Court.

provision of abortion services like any other criminal law:

prosecutor must prosecute.”) And Defendant Macomb County Prosecutor Peter
Lucido has asserted that he has “a legal duty to uphold the laws of this state until
or unless they are repealed or a court order me not to.” 10
Other Defendants who have not publicly pledged to enforce the abortion
statute like any other law now will have free rein to do so after the Court of Appeals
ruling takes effect. Defendants now have reason to believe they are not bound by a
valid injunction—their threats must be taken seriously and their public statements
may already causing abortion providers to cease providing abortion services.
Thus, the threat of criminal investigation and prosecution by Defendants is both
real and imminent.
Second, the chilling effect on providers and the loss of abortion access for

Chief Medical Executive Dr. Natasha Bagdasarian explained that although
physicians have a duty to provide their patients with treatment consistent with the
medical standard of care, threatened enforcement of MCL 750.14 may not permit
doctors to do so as they will be forced to risk incurring criminal and civil liability in
the process. (Ex 2, Affidavit of Dr. Bagdasarian, ¶ 13.) Dr. Sarah Wallett, the Chief
Medical Officer of Planned Parenthood of Michigan and a board-certified
obstetrician-gynecologist licensed in Michigan, has also testified that if the criminal
abortion ban is enforced, abortion providers “would be forced to stop providing

https://www.macombdaily.com/2022/04/08/lucido-says-macomb-county-has-legalduty-to-prosecute-abortion-center-complaints/

10
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pregnant persons is well-documented. As it relates to abortion providers, DHHS

abortion under virtually any circumstance—that, or face felony prosecution and
licensure penalties.” (Ex 3, Affidavit of Dr. Wallett, ¶ 75.)
She further explained that “[i]f abortion were unavailable in Michigan, many
people would not be able to travel to another state to access abortion, or would be
significantly delayed by the cost and logistical arrangement required to do so.” (Id.,
¶ 76.)
This delay or lack of access to abortion services will also negatively affect
pregnant persons across the State. Indeed, Dr. Bagdasarian explained that time is
of the essence as it relates to several circumstances impacted by Michigan’s
criminal abortion ban. (Affidavit of Dr. Bagdasarian, ¶ 7.) In particular, ectopic
pregnancies, nonviable pregnancies, pregnancies resulting in miscarriage, and

situations in which access to abortions is necessary and the timing of these
abortions is critical. (Id., ¶¶ 7–9.) Confusion regarding the legality of abortions or a
physician’s inability to provide an abortion could negatively impact the health of the
woman and increase the risk of death. (Id., ¶ 7.) In light of these medical realities,
even a 14-day delay can result in a pregnant person needing to use a more
dangerous procedure or foreclose the possibility of being able to have the procedure.
These circumstances demonstrate both the irreparable and imminent injuries that
will occur absent an injunction.
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pregnancies that present a risk to the health of the mother all can present

B.

An ex parte temporary restraining order is appropriate under
the exigent circumstances of this case.

The exigencies of this case also warrant an ex parte order under MCR
3.310(B)(1)(a). The threatened enforcement of MCL 750.14 is causing, and will
continue to cause, immediate and irreparable injury, loss, and damage. As
explained above, the need for abortion services is inherently a time-sensitive need.
MCL 750.14 imposes a complete ban on all abortions except for very narrow
life-threatening circumstances. In light of today’s order from the Michigan Court of
Appeals in Planned Parenthood of Michigan v Nessel, providers may refuse to
provide abortion care today, and will continue to refuse care due to the threat of
criminal prosecution until an order is in place enjoining those prosecutions. Even in
situations in which the life of the pregnant woman is in danger, and in which an

criminal prosecution casts a chill over important medical decisions that should be
between an individual and her doctor, not between an individual, her doctor, and
the criminal enforcement authority of the State of Michigan.
This Court may provide temporary injunctive relief without Plaintiff first
providing notice to defendants if:
(a) it clearly appears from specific facts shown by affidavit or by a
verified complaint that immediate and irreparable injury, loss, or
damage will result to the applicant from the delay required to effect
notice or from the risk that notice will itself precipitate adverse action
before an order can be issued;
(b) the applicant’s attorney certifies to the court in writing the efforts,
if any, that have been made to give the notice and the reasons
supporting the claim that notice should not be required; and
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abortion would be nominally lawful under the text of the statute, the threat of

(c) a permanent record or memorandum is made of any nonwritten
evidence, argument, or other representations made in support of the
application. [MCR 3.310(B)(1).]
In this case, Defendants will not suffer any irreparable injury from being
temporarily unable to enforce MCL 750.14 – the status quo yesterday and for
almost 50 years before that. And the Governor is not asking for an injunction
before bringing an action. To the contrary, she filed her complaint almost four
months ago, and all defendants are on notice as to the legal arguments advanced in
this case. There is no prejudice to Defendants from this Court entering a temporary
restraining order to preserve the status quo and quell any confusion or chilling of
rights while this Court may consider whether to issue a preliminary injunction in

II.

Governor Whitmer Will Prevail On the Merits In Showing MCL
750.14 Is Unconstitutional
The Court of Claims’ decision was correct that Michigan’s criminal abortion

statute violates the right to bodily integrity protected by Michigan’s Due Process
Clause, and nothing in the Court of Appeals’ decision undermines that holding.
The Court of Claims granted a preliminary injunction in the Planned
Parenthood case based on a finding that there was a “strong likelihood that
plaintiffs will prevail on the merits of their constitutional challenge” to Michigan’s
criminal abortion statue. Planned Parenthood Op 25. In reaching that decision, the
Court of Claims explained that it was “not constrained to adopt the United States’
Supreme Court’s analysis of the constitutionality of abortion under the United
States Constitution but must instead focus its inquiry on the rights and guarantees
17
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due course.

conferred by our Constitution.” Id. at 15. And under the Michigan Constitution,
the Court of Claims found that “the right to bodily integrity is indisputably
fundamental” and protected by the Due Process Clause. Id. at 20. The Court of
Claims also found that, based on the physical and psychological impacts of even a
healthy pregnancy on women, “the link between the right to bodily integrity and the
decision whether to bear a child is an obvious one.” Id. at 20. The Court concluded,
“Forced pregnancy, and the concomitant compulsion to endure medical and
psychological risks accompanying it, contravene the right to make autonomous
medical decisions. If a woman’s right to bodily integrity is to have any real
meaning, it must incorporate her right to make decisions about the health events
most likely to change the course of her life: pregnancy and childbirth.” Id. at 22–23.

that [] MCL 750.14 violates the Due Process Clause of Michigan’s Constitution.” Id.
at 25.
MCL 750.14 is also constitutionally deficient in other ways.
First, MCL 750.14 violates the right to privacy, which is also protected by the
Due Process Clause. The Michigan Supreme Court has recognized the right to
privacy as “a highly valued right” since 1881. See Advisory Opinion on
Constitutionality of 1975 PA 227 (Questions 2-10), 396 Mich 465, 504 (Mich 1976)
(citing De May v Roberts, 46 Mich 160 (1881)). The right to procreate—and to
choose not to—are critical components of the right to privacy in making intimate
familial decisions because “decisions whether to accomplish or to prevent conception

18
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Accordingly, the Court of Claims concluded that there was a “substantial likelihood

are among the most private and sensitive” anyone can make. Carey v Population
Servs, Int’l, 431 US 678, 685 (1977).
Second, MCL 750.14 violates the Michigan Equal Protection Clause. The
historical context leading to the enactment of MCL 750.14 demonstrates that it was
enacted for discriminatory purposes—to police women’s compliance with restrictive
gender norms and thereby ensure their inferior status in society—and not for any
legitimate government purpose. See Mohr, Abortion in America: The Origins and
Evolution of National Policy, 1800–1900 pp 46–47, 86–88, 90, 105, 117–118 (1978).
By enforcing outdated gender stereotypes and requiring women to become parents
against their will, MCL 750.14 infringes on the right to equal protection under the
law as guaranteed in the Michigan Constitution. In addition, because the pursuit of

provides a basis for the right to choose an abortion in Michigan.
CONCLUSION AND RELIEF REQUESTED
MCL 750.14 violates the Michigan Constitution, and the threat of
prosecutions under it causes irreparable harm to Michiganders’ constitutional
rights and their health. A temporary restraining order to enjoin Defendants from
enforcing MCL 750.14 is necessary.
For these reasons, Plaintiffs seek an immediate order from this Court that
prohibits Defendants from enforcing MCL 750.14.
Respectfully submitted,
Christina Grossi (P67482)
Deputy Attorney General
19
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Ex 1 to Brief for TRO, 22-193498-CZ

Court of Appeals, State of Michigan
ORDER
Stephen L. Borrello

In re Jarzynka

Presiding Judge

Docket No.

361470

Michael J. Kelly

LC No.

22-000044-MM

Michael F. Gadola
Judges

The complaint for superintending control is DISMISSED because plaintiffs Jerard M.
Jarzynka, Christopher R. Becker, Right to Life of Michigan, and the Michigan Catholic Conference lack
standing to seek superintending control.

We invited the parties to this action to submit supplemental briefs addressing whether
dismissal for lack of jurisdiction was warranted under MCR 3.302. In re Jarzynka, unpublished order of
the Court of Appeals, entered June 27, 2022 (Docket No. 361470). Having received supplemental briefs
from plaintiffs and from Planned Parenthood of Michigan (who filed an appearance as an other party in
this action), we conclude that dismissal for lack of jurisdiction is not warranted. “Superintending control
is an extraordinary remedy, and extraordinary circumstances must be presented to convince a court that
the remedy is warranted.” In re Wayne Co Prosecutor, 232 Mich App 482, 484; 591 NW2d 359 (1998).
“Superintending control is available only where the party seeking the order does not have another
adequate remedy.” In re Payne, 444 Mich 679, 687; 514 NW2d 121 (1994) (emphasis added), citing
MCR 3.302(B). An appeal available to the party seeking an order of superintending control is “another
adequate remedy” that is available to the party seeking the order , and it requires denial of the request.
MCR 3.302(D)(2); In re Payne, 444 Mich at 687.
An appeal of the Court of Claims’ order is not available to either Right to Life of Michigan
or the Michigan Catholic Conference, neither of whom were parties to the Court of Claims’ action.

1

MCL 750.14 prohibits any person from administering any drug or substance or utilizing any instrument
to procure a miscarriage unless necessary to preserve a woman’s life.
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Plaintiffs seek superintending control over Court of Claims Judge Elizabeth L. Gleicher.
Their complaint relates to Court of Claims Case No. 22-000044-MM, Planned Parenthood of Mich v Mich
Attorney General. The parties to the Court of Claims action are Planned Parenthood of Michigan and Dr.
Sarah Wallett (the plaintiffs); the Attorney General of the State of Michigan (the defendant); and the
Michigan House of Representatives and the Michigan Senate (collectively, the Legislature) (the
intervening parties). On May 17, 2022, Judge Gleicher entered a preliminary injunction in the Court of
Claims case which, in relevant part, purported to enjoin Michigan county prosecutors from enforcing MCL
750.14. 1

Therefore, dismissal of their complaint for superintending control is not mandated under MCR
3.302(D)(2).
As it relates to Jarzynka and Becker, Planned Parenthood of Michigan argues that they are
state officials subject to the jurisdiction of the Court of Claims. As a result, they contend that, like the
Legislature, Jarzynka and Becker could have intervened in the Court of Claims action and, subsequently,
could have appealed the Court of Claims’ decision. County prosecuting attorneys, however, are local
officials, not state officials.
“The Court of Claims is a court of legislative creation” designed to “hear claims against
the state.” Council of Organizations & Others for Ed About Parochiaid v State of Michigan, 321 Mich
App 456, 466-467; 909 NW2d 449 (2017) (quotation marks and citation omitted). MCL 600.6419(1)(a)
grants the Court of Claims jurisdiction:

In relevant part, MCL 600.6419(7) defines “the state or any of its departments or officers” to include “an
officer . . . of this state . . . acting, or who reasonably believes that he or she is acting, within the scope of
his or her authority while engaged in or discharging a governmental function in the course of his or her
duties.” Our Supreme Court has determined that county prosecutors are “clearly local officials elected
locally and paid by the local government.” Hanselman v Killeen, 419 Mich 168, 188; 351 NW2d 544
(1984). Moreover, our Supreme Court has stated that a reviewing court should consider the following
four factors to determine if an entity is a state agency that is subject to the jurisdiction of the Court of
Claims:
(1) whether the entity was created by the state constitution, a state statute, or state agency
action, (2) whether and to what extent the state government funds the entity, (3) whether
and to what extent a state agency or official controls the actions of the entity at issue, and
(4) whether and to what extent the entity serves local purposes or state purposes. [Manuel
v Gill, 481 Mich 637, 653; 753 NW2d 48 (2008).]
The test requires an examination of the “totality of the circumstances” to determine “the core nature of an
entity” so as to ascertain “whether it is predominantly state or predominantly local.” Id. at 653-654. We
adopt this test in order to determine whether a county prosecutor is a state official under MCL 600.6419(7).
First, the office of a county prosecutor was created by our State Constitution. Michigan’s
1963 Constitution addresses county prosecutors in Article VII, which governs “Local Government.”
Const 1963, art 7, § 4 provides:
There shall be elected for four-year terms in each organized county a sheriff, a county clerk,
a county treasurer, a register of deeds and a prosecuting attorney, whose duties and powers
shall be provided by law.
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To hear and determine any claim or demand, statutory or constitutional . . . or any demand
for monetary, equitable, or declaratory relief . . . against the state or any of its departments
or officers notwithstanding another law that confers jurisdiction of the case in the circuit
court.

Further, the general duties of county prosecutors are set forth by statute. MCL 49.153 provides that:
The prosecuting attorneys shall, in their respective counties, appear for the state or county,
and prosecute or defend in all the courts of the county, all prosecutions, suits, applications
and motions whether civil or criminal, in which the state or county may be a party or
interested. [Emphasis added.]

The next inquiry is “whether and to what extent a state agency or official controls the actions of
the entity at issue.” Manuel, 481 Mich at 653. This Court has recognized that the Attorney General has
supervisory authority over local prosecutors. See Shirvell v Dep’t of Attorney Gen, 308 Mich App 702,
751; 866 NW2d 478 (2015), citing MCL 14.30. MCL 14.30 provides that “[t]he attorney general shall
supervise the work of, consult and advise the prosecuting attorneys, in all matters pertaining to the duties
of their offices.” Yet, despite the Attorney General’s supervisory authority, county prosecutors retain
substantial discretion in how to carry out their duties under MCL 49.153. See Fieger v Cox, 274 Mich
App 449, 466; 734 NW2d 602 (2007) (“Pursuant to MCL 49.153, prosecuting attorneys in Michigan
possess broad discretion to investigate criminal wrongdoing, determine which applicable charges a
defendant should face, and initiate and conduct criminal proceedings.”). Because county prosecutors have
substantial discretion to carry out their duties to prosecute and defend cases in their respective counties,
the fact that the Attorney General has supervisory authority does not transform what is otherwise a local
official into a state official.
The final inquiry is “whether and to what extent the entity serves local purposes or state
purposes.” Manuel, 481 Mich at 653. Taking all of the above into consideration, a county prosecutor
represents the state in criminal matters (and in child protective proceedings), 2 but their authority only
extends to matters in their respective counties and they exercise independent discretion in carrying out
those duties. Stated differently, notwithstanding that county prosecutors represent the State of Michigan,
they serve primarily local purposes involving the enforcement of state law within their respective counties.
In light of the four-part inquiry from Manuel, we conclude that, under the totality of the
circumstances, the core nature of a county prosecutor is that of a local, not a state official. Because county
prosecutors are local officials, jurisdiction of the Court of Claims does not extend to them. See Mays v
2

See Messenger v Ingham Co Prosecutor, 232 Mich App 633, 640; 591 NW2d 393 (1998) (stating that
county prosecutors act “as the state’s agent for effectuation of the obligations of parens patriae in matters
concerning the custody or welfare of children . . . .”).
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While MCL 49.153 states that county prosecutors “shall appear for the state,” their
authority is explicitly limited to “their respective counties.” We conclude that because our state
constitution addresses county prosecutors as part of local government and because their authority is
limited to their respective counties, the first Manuel factor cuts against a finding that county prosecutors
are state officials. See Manuel, 481 Mich at 653.The next inquiry is “whether and to what extent the state
government funds the entity.” Manuel, 481 Mich at 653. As recognized in Hanselman, 419 Mich at 189,
county prosecutors are generally locally funded. Indeed, MCL 49.159(1) provides that “[t]he prosecuting
attorney shall receive compensation for his or her services, as the county board of commissioners, by an
annual salary or otherwise, orders and directs.” Accordingly, this factor weighs in favor of a determination
that county prosecutors are local, not state officials.

Snyder, 323 Mich App 1, 47; 916 NW2d 227 (2018) (“The jurisdiction of the Court of Claims does not
extend to local officials.”). As a result, plaintiffs Jarzynka and Becker could not intervene in the Court of
Claims action and an appeal of the Court of Claims’ decision was not available to them. Dismissal of the
county prosecutors is, therefore, not warranted under MCR 3.302(D)(2).

Having determined that the complaint for superintending control does not fail for want of
jurisdiction under MCR 3.302, we next turn to whether plaintiffs’ complaint for superintending control
must be dismissed for lack of standing. It is well-established that “a party seeking an order for
superintending control must still have standing to bring the action.” Beer v City of Fraser Civil Serv
Comm, 127 Mich App 239, 243; 338 NW2d 197 (1983). “Standing is the legal term to be used to denote
the existence of a party’s interest in the outcome of a litigation; an interest that will assure sincere and
vigorous advocacy.” Id. “A party lacks standing to bring a complaint for superintending control where
plaintiff has shown no facts whereby it was injured.” Id. Here, as a legal cause of action is not provided
to plaintiffs at law, this Court must determine whether plaintiffs have standing. See Lansing Sch Ed Ass’n
v Lansing Bd of Ed, 487 Mich 349, 372; 792 NW2d 686 (2010). Under such circumstances, “[a] litigant
may have standing . . . if the litigant has a special injury or right, or substantial interest, that will be
detrimentally affected in a manner different from the citizenry at large . . . .” Id.
Plaintiffs Jarzynka and Becker contend that they have standing because the Court of
Claims’ preliminary injunction purports to bind them. The preliminary injunction provides in relevant
part:
(1) Defendant [i.e., the Attorney General] and anyone acting under defendant’s
control and supervision, see MCL 14.30, are hereby enjoined during the pendency of this
action from enforcing MCL 750.14;
(2) Defendant shall give immediate notice of this preliminary injunction to all state
and local officials acting under defendant’s supervision that they are enjoined and
restrained from enforcing MCL 750.14[.]
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We next consider whether the availability of an appeal by a party other than the party
seeking superintending control is sufficient to deprive this Court of jurisdiction under MCR 3.302(D)(2).
We conclude that, under the circumstances of this case, it is not. First, as the defendant in the Court of
Claims action, the Attorney General could have appealed the decision enjoining it from enforcing MCL
750.14. The Attorney General, however, declined to do so. Second, as the Michigan House of
Representatives and the Michigan Senate are intervening parties in the Court of Claims action, an appeal
of that decision was available to them. They have, in fact, filed an application for leave to appeal the
decision of the Court of Claims. However, that application remains pending, and there is no guarantee
that leave to appeal will be granted or will otherwise be decided on the merits. We conclude that, under
the facts of this case, the possibility that the decision by the Court of Claims may be challenged in an
appeal brought by an individual or entity other than the one seeking superintending control is not the
equivalent of “another adequate remedy available to the party seeking the order” of superintending
control. MCR 3.302(B) (emphasis added). As a result, dismissal of the complaint for superintending
control is not warranted based on the fact that an appeal is available to the Attorney General or to the
Legislature.

Although the injunction purports to enjoin anyone acting under the Attorney General’s
control and supervision, MCL 14.30 does not give the Attorney General “control” over county
prosecutors. Rather, it provides that “[t]he attorney general shall supervise the work of, consult and advise
the prosecuting attorneys, in all matters pertaining to the duties of their offices.” Thus, although the
Attorney General may supervise, consult, and advise county prosecutors, MCL 14.30 does not give the
Attorney General the general authority to control the discretion afforded to county prosecutors in the
exercise of their statutory duties. 3

We conclude that on the facts before this Court, plaintiffs Jarzynka and Becker are not and
could not be bound by the Court of Claims’ May 17, 2022 preliminary injunction because the preliminary
injunction does not apply to county prosecutors. As a result, Jarzynka and Becker cannot show that they
were injured by the issuance of the preliminary injunction. See Beer, 127 Mich App at 243, or that they
have “a special injury or right, or substantial interest, that will be detrimentally affected in a manner
different from the citizenry at large,” Lansing Sch Ed Ass’n, 487 Mich at 372. And, because they lack
standing, their complaint for superintending control must be dismissed.
Plaintiffs Right to Life of Michigan and the Michigan Catholic Conference also lack
standing. Although they do not favor the preliminary injunction, they have not suffered any injury as a
result of it, Beer, 127 Mich App at 243, nor have they shown the existence of “a special injury or right, or
substantial interest, that will be detrimentally affected in a manner different from the citizenry at large,”

3

Although MCL 14.30 does not give the Attorney General the ability to control county prosecutors, other
statutory provisions give the Attorney General limited control over county prosecutors. For example,
MCL 49.160(2), provides that the Attorney General may determine that a county prosecutor is
“disqualified or otherwise unable to serve.” Under such circumstances, the Attorney General “may elect
to proceed in the matter or may appoint a prosecuting attorney or assistant prosecuting attorney who
consents to the appointment to act as a special prosecuting attorney to perform the duties of the prosecuting
attorney in any matter in which the prosecuting attorney is disqualified or until the prosecuting attorney
is able to serve.” Even that “control” over the prosecuting attorney, however, is limited. MCL 49.160(4)
expressly provides that “[t]his section does not apply if an assistant prosecuting attorney has been or can
be appointed by the prosecuting attorney . . . to perform the necessary duties . . . or if an assistant
prosecuting attorney has been otherwise appointed by the prosecuting attorney pursuant to law and is not
disqualified from acting in place of the prosecuting attorney.”
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Moreover, under MCR 3.310(C)(4), an order granting an injunction “is binding only on the
parties to the action, their officers, agents, servants, employees, and attorneys, and on those persons in
active concert or participation with them who receive actual notice of the order by personal service or
otherwise.” As recognized by Planned Parenthood of Michigan in a footnote in their supplemental brief
filed on July 1, 2022, in this action, plaintiffs Jarzynka and Becker are not parties to the action before the
Court of Claims. Further, as local officials, they could not be parties to the Court of Claims action. See
Mays, 323 Mich App at 47. Nor are they the officers, agents, servants, employees, or attorneys of the
parties, i.e., the Attorney General, Planned Parenthood of Michigan, or Dr. Wallett. Additionally, they
are not “in active concert or participation” with those parties given that the Attorney General, Planned
Parenthood, and Dr. Wallett appear to agree that MCL 750.14 should not be enforced.

Lansing Sch Ed Ass’n, 487 Mich at 372. Their complaint for superintending control, therefore, must also
be dismissed for lack of standing.

August 1, 2022
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_______________________________
Presiding Judge
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STATE OF MICHIGAN
JUDICIAL CIRCUIT COURT FOR THE COUNTY OF OAKLAND

GRETCHEN WHITMER, on behalf of
the State of Michigan,
v

Plaintiff,

Case No. 22-193498-CZ
Hon. Jacob Cunningham

JAMES R. LINDERMAN, Prosecuting
Attorney of Emmet County, DAVID S.
LEYTON, Prosecuting Attorney of
Genesee County, NOELLE R.
MOEGGENBERG, Prosecuting
Attorney of Grand Traverse County,
CAROL A. SIEMON, Prosecuting
Attorney of Ingham County, JERARD
M. JARZYNKA, Prosecuting Attorney of
Jackson County, JEFFREY S.
GETTING, Prosecuting Attorney of
Kalamazoo County, CHRISTOPHER R.
BECKER, Prosecuting Attorney of Kent
County, PETER J. LUCIDO,
Prosecuting Attorney of Macomb
County, MATTHEW J. WIESE,
Prosecuting Attorney of Marquette
County, KAREN D. McDONALD,
Prosecuting Attorney of Oakland
County, JOHN A. McCOLGAN,
Prosecuting Attorney of Saginaw
County, ELI NOAM SAVIT, Prosecuting
Attorney of Washtenaw County, and
KYM L. WORTHY, Prosecuting
Attorney of Wayne County, in their
official capacities,
Defendants.
AFFIDAVIT OF CHIEF MEDICAL EXECUTIVE NATASHA BAGDASARIAN
I, Natasha Bagdasarian, M.D., M.P.H., F.I.D.S.A, having been duly sworn,
depose and say:
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IN THE

6TH

1. If sworn as a witness, I can testify competently to the facts contained within
this affidavit.
2. I am the Chief Medical Executive (“CME”) for the Michigan Department of
Health and Human Services (“MDHHS”). In this role, I provide medical guidance
for the State of Michigan as a cabinet member of the Governor.
3. In my role as CME, “responsible to the director for the medical content of
[MDHHS] policies and programs” and must “assist in the development and
implementation of the Department's public health mission and values to protect,
promote, and preserve the health of Michigan residents.” MCL 333.2202(2); MCL
333.26369(II)(I).
4. The facts I state here are based on my personal knowledge, information

5. I understand that MCL 750.14 criminalizes abortion, even in cases of
impacting the health of the mother. I understand that that if MCL 750.14 were
enforced, Michigan doctors could be criminally prosecuted for providing an abortion
at any point in pregnancy.
6. Enforcement or threatened enforcement of MCL 750.14 will immediately
adversely affect those seeking abortions in Michigan as well as abortion providers
and the public health.
7. As it relates to those individuals seeking abortions in Michigan, there are
several circumstances in which time of the essence. For example, in the case of
ectopic pregnancies timely intervention is crucial—e.g., before rupture versus after
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obtained through the course of my duties at DHHS, education, and training.

rupture—and confusion regarding the legality of the intervention could negative
impact the health of the women, and delayed intervention could increase the risk of
death.
8. For nonviable pregnancies, delaying access to necessary emergency medical
care could mean higher risk procedures, which could result in infection, sepsis,
clotting, potential loss of future fertility, and/or death.
9. For those experiencing miscarriage, doctors may hesitate to perform dilation
and curettage procedures for fear that it could be classified as pregnancy
termination, which I understand would subject them to prosecution under MCL
750.14.
10. Further, the appropriate treatment for a pregnancy that present risks to the

in health care providers hesitating to offer pregnancy termination, even in the cases
that could jeopardize the life, health or future fertility of those pregnant.
11. As it relates to abortion providers, enforcement or threatened enforcement of
MCL 750.14 will also have an immediate impact on the ability of abortion providers
to provide appropriate and necessary medical care to patients.
12. As a medical doctor licensed in the State of Michigan and CME for MDHHS,
I understand that medical providers have a duty to provide patients with treatment
consistent with the medical standard of care.
13. I do not believe that MCL 750.14 permits medical professionals to provide
the appropriate and necessary medical care to patients, which, as explained above,
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health of the mother can be abortion. Enforcement of MCL 750.14 is likely to result

could result in irreparable harm to vulnerable patients. Medical professionals will
be forced to risk violating the medical standard of care, thereby incurring risk of
civil and criminal liability on the one hand, and the risk of prosecution for providing
care on the other.
14. Furthermore, medical professionals may be hesitant to provide care that they
otherwise would provide due to a lack of clarity on the legality of services.
15. As it relates to the harm to the public health, MDHHS has a duty to
“continually and diligently endeavor to prevent disease, prolong life, and promote
the public health through organized programs, including . . . prevention and control
of diseases; prevention and control of health problems of particularly vulnerable
population groups; development of health care facilities and agencies and health

health services delivery systems to the extent provided by law.” MCL 333.2221(1).
16. MCL 750.14 is harmful to the public’s health as it prevents healthcare
providers from using their medical judgment to provide abortions consistent with
the standard of care.
17. Additionally, the uncertainty surrounding when a physician’s medical
judgment may be criminalized by MCL 750.14 leaves me unable to fully discharge
my duties as CME, as I cannot advise healthcare providers or the public as to the
medical standard of care. I cannot assist MDHHS in issuing statewide guidance
based on the medical standard of care relating to abortions within the confines of
MCL 750.14.
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services delivery systems; and regulation of health care facilities and agencies and
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