STATE BOARD OF LAND COMMISSIONERS
August 20, 2024
Regular Agenda

Subject

Adoption of Pending Rule IDAPA 20.03.13 Administration of Cottage Site Leases on State
Lands

Question Presented
Shall the Land Board adopt the pending rule for IDAPA 20.03.13?

Background

The Idaho Department of Lands (Department) administers a residential cottage site leasing
program on behalf of the State Board of Land Commissioners (Land Board) for state
endowment lands, the administration of which is aided by IDAPA 20.03.13. These activities
are authorized by Idaho Code Title 58, Chapter 3 — Appraisement, Lease, and Sale Of Lands.
The adoption of related rules is authorized by Idaho Code 58-104.

Following Executive Order 2020-01, Zero-Based Regulation, this rule chapter is scheduled to
be repealed and replaced in 2024 for review during the 2025 legislative session.

The Department received Land Board approval on January 16, 2024 to enter negotiated
rulemaking.

Discussion
The Department's outreach for negotiated rulemaking included the following:

e Published the Notice of Negotiated Rulemaking in the Idaho Administrative Bulletin
on March 6, 2024.

e Created a rulemaking webpage to post documents, scheduling information, and
comments (https://www.idl.idaho.gov/rulemaking/docket-20-0313-2401/).

e Posted rulemaking notices to Townhall Idaho.

e Communicated with current cottage site lessees to invite participation in the
rulemaking exercise.

Negotiated rulemaking meetings were held in Boise on March 27 and April 8, 2024. A total of
two non-Department affiliated people attended these meetings, neither of them a current
cottage site lessee. One written comment was received during negotiated rulemaking. A
summary of the negotiated rulemaking is included as Attachment 1.
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The proposed rule was published in the July 3, 2024 Idaho Administrative Bulletin
(Attachment 2). No comments were received during the proposed rulemaking period, and
no further changes have been made to the rule text.

The draft rule streamlines the rule language, while continuing to provide guidance for
residential cottage site leasing on state lands by noting restrictions regarding assignments
and describing how annual rent will be determined. The proposed rule significantly reduces
regulatory volume with a 19.43 percent net reduction in word count, and a 50 percent net
reduction in restrictive word count. The proposed changes seek to comply with Executive
Order 2020-01.

If approved by the Land Board, the Department will submit the Notice of Adoption of
Pending Rule (Attachment 3) to the Office of the Administrative Rules Coordinator for the
2025 legislative session.

Recommendation
Adopt the pending rule for IDAPA 20.03.13 Administration of Cottage Site Leases on State

Lands.

Board Action

Attachments

1. Negotiated Rulemaking Summary
2. Notice of Rulemaking — Proposed Rule with Rule Text
3. Draft Notice of Adoption of Pending Rule

State Board of Land Commissioners
Pending Rule for IDAPA 20.03.13
Regular Meeting — August 20, 2024
Page 2 of 2



Il INJWHOVL1V

Negotiated Rulemaking Summary
IDAPA 20.03.13, Administration of Cottage Site Leases on State Lands
Docket No. 20-0313-2401

Following Executive Order 2020-01: Zero-Based Regulation, this rule chapter is scheduled for review during the 2025 legislative session.

IDAPA 20.03.13 provides guidance for residential cottage site leasing on state lands by establishing restrictions regarding assignments and
describing how annual rent will be determined. The proposed changes seek to comply with Executive Order 2020-01.

Negotiated rulemaking for these rules was approved by the Land Board on January 16, 2024. The Notice of Intent to Promulgate Rules — Zero-
Based Regulation Negotiated Rulemaking was published in the Idaho Administrative Bulletin on March 6, 2024.

Stakeholder Outreach

The IDL’s outreach for negotiated rulemaking included the following:

e Published the Notice of Negotiated Rulemaking in the Idaho Administrative Bulletin

e C(Created a rulemaking webpage to post documents, scheduling information, and comments
(https://www.idl.idaho.gov/rulemaking/docket-20-0313-2401/)

e Posted rulemaking notices to Townhall Idaho

e Email and direct communication giving notice of negotiated rulemaking to stakeholders, including to current cottage site lessees

Negotiated Rulemaking Public Meetings

Negotiated rulemaking meetings were held on March 27 and April 8, 2024. A total of two, non-Department affiliated individuals attended both
meetings. Various discussions occurred regarding updating and clarifying rule language.

Written Comments

One written comment was received from an individual. This comment has been posted for public review.

Concluding Negotiated Rulemaking

IDL concluded the negotiated rulemaking process and submitted the rule changes for publication as a proposed rule in the July 3, 2024, edition
of the Idaho Administrative Bulletin. Key documents from the rulemaking record are available at https://www.idl.idaho.gov/rulemaking/docket-
20-0313-2401/, including but not limited to the proposed rule text in strikethrough format to allow the reader to easily identify changes.
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Response to Comments on Negotiated Rule
IDAPA 20.03.13, Administration of Cottage Site Leases on State Lands

Comment Rule Section Response
Comment Highlight: “The negotiated Comment The intent of negotiated rulemaking is to facilitate a process in which all
rulemaking has thus far been a facade. It is, does not interested persons and the agency seek consensus on the content of a
rather than a negotiated rulemaking, simply a specify rule. To facilitate this process, agencies follow ldaho’s Administrative
notice and opportunity to submit comments. Procedures Act, Title 67, Ch. 52, Idaho Code.
Responses, discussions, or feedback by the IDL
as part of the process are nonexistent.” Please i. Per Idaho Code, agencies are required to provide a comment period
visit rulemaking webpage for full comment. of not less than twenty-one (21) days for all proposed rulemakings.

I.C. § 67-5222. Interested parties can submit written or verbal
comments, each carrying the same weight. Here, a public comment
period ran from March 6 to April 17, 2024. Within that time IDL
hosted two public meetings at which oral comment was also
accepted, which is discussed below.

ii. Agencies are also required to consider all recommendations before
the adoption of a pending rule. I.C. § 67-5220(3)(d). Consideration of
a written comment does not mean that the comment will necessarily
cause further amendment to the proposed rule, nor must it be
incorporated into the text of the pending rule unless warranted. IDL
has thoroughly considered all oral and written comments submitted
in this matter.

iii. Agencies are required to respond to comments and make available
to the public all comments and agency responses. I.C. § 67-
5225(2)(b). IDL engaged in lengthy discussions with Mr. Smith at both
public meetings, which were recorded. IDL is also responding to Mr.
Smith’s written comments within this document.
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Comment

Rule Section

Response

iv. IDL also held two public meetings with in-person and virtual
attendance options. The first took place on March 27. 2024. The
second on April 8, 2024. Oral comment on the rules was accepted at
both. A general overview of the meetings can be found in the
“Summary of Negotiated Meetings” section or on IDL’s website under
“Meeting Notes”.

1. At the first meeting Bruce Smith expressed concerns with
removing “Lessee” from the rule’s definition section. See

20.03.13.010.05. IDL representatives explained that the term has
a common enough meaning that the public, and potential courts,
will know what “lessee” means from the context of the
provision’s sentence. Given the common understanding and E.O.
2020-01, IDL will not make Mr. Smith’s suggested change.

2. Mr. Smith also expressed concern regarding the definition of
“Board”. See 20.03.13.010.02. Originally the sentence read “The
State Board of Land Commissioners.” IDL proposed adding “or its
designee” to the end of the sentence. The proposed addition
makes this definition consistent with other IDL rules defining
“Board”, therefore the proposed addition will be kept.

3. Randy Fox also attended and commented that he has no
concerns with the proposed rule and that the proposed rule’s
changes appear to be consistent with E.O. 2020-01.
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regulations do not even attempt to comply
with the order. The order requires a
retrospective analysis of the current rule to
ensure it is meeting its purposes. This is
followed by a prospective analysis of any
proposed changes or new rules to ensure the
changes meet certain objectives. IDL
acknowledges it did not do any retrospective
analysis, and the prospective analysis form
posted by IDL is anything but an analysis. IDL
admits its only effort was directed towards
reducing the number of words in the existing
rule. IDL’s explanation? ‘We just did what DFM
told us.’ It is not clear that anyone at IDL has
even read the order.” Please visit rulemaking
webpage for full comment.

Comment Rule Section Response
Comment Highlight: “Ostensibly announced as Comment At the first public meeting, Mr. Smith asked IDL whether a prospective
a means of complying with Executive Order does not and retrospective analysis had been completed as required by E.O.
2020-1, the draft changes to the current specify 2020.01. Following this, the Division of Financial Management (DFM), was

contacted regarding the two analyses. It was clarified to IDL that DFM
has incorporated both the retrospective and prospective analyses into
one form, the “Prospective Analysis Form”, which can be found on IDL’s
website (https://www.idl.idaho.gov/rulemaking/docket-20-0313-2401/).
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IDAPA 20 - IDAHO DEPARTMENT OF LANDS
20.03.13 — ADMINISTRATION OF COTTAGE SITE LEASES ON STATE LANDS
DOCKET NO. 20-0313-2401 (ZBR CHAPTER REWRITE)
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Sections 58-104(6) and 58-105, Idaho
Code.

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
writing by twenty-five (25) persons, a political subdivision, or an agency, not later than July 17, 2024.

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking:

The Idaho Department of Lands initiated this rulemaking in compliance with Executive Order 2020-01: Zero-
Based Regulation. IDAPA 20.03.13 provides guidance for residential cottage site leasing on state lands by
establishing restrictions regarding assignments and describing how annual rent will be determined. It is the
Department’s intention to make minimal updates to the rule text.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: N/A.

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
General Fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this rulemaking: N/A.

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(1), Idaho Code, negotiated rulemaking was
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the March 6, 2024
edition of the Idaho Administrative Bulletin, Vol. 24-3, pages 14-15.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule: N/A

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Kemp Smith at 208-334-0202 or
KeSmith@idl.idaho.gov.

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before July 24, 2024.

DATED this 3rd day of June, 2024.

Kemp Smith, Commercial and Residential Program Manager
Idaho Department of Lands

300 N. 6th Street, Suite 103

P.O. Box 83720

Boise, Idaho 83702

Phone: 208-334-0202; Fax: 208-334-3698
rulemaking@idl.idaho.gov

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 20-0313-2401
(ZBR Chapter Rewrite.)
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IDAHO DEPARTMENT OF LANDS Docket No. 20-0313-2401
Administration of Cottage Site Leases on State Lands ZBR Proposed Rule

20.03.13 — ADMINISTRATION OF COTTAGE SITE LEASES ON STATE LANDS

000. LEGALAUTHORITY.
The-State Board-efland-Cemmissioners has adopted these rules in accordance with Article IX, Section 8 of the
Idaho Constitution and Sections 58-104(1) and 58-304, Idaho Code. B18-22) )

001. HHEAND-SCOPE.

Lands>

02 Seepe—It is the intent and express policy of the Board in administration of eCottage sSite leases
located on state-owned lands administered by the Board, to provide for a reasonable rental income from those lands
in accordance with the requirements of the_Idaho Constitution-of the State-of Idahe. B18-22) )

002. -- 009. (RESERVED)

010. DEFINITIONS

684822
01. Annual Rental. The rental paid on or before January 1, in advance, for the following year.
(3-18-22)
02. Board. The State Board of Land Commissioners, or its designee. 84822 )
03. Cottage Site. Any state-owned lot that is leased for recreational residential purposes. (3-18-22)
04. Department. The Idaho Department of Lands. (3-18-22)
011. -- 019. (RESERVED)
020. SALE AND ASSIGNMENT—REQURED-DOCEMENTAHON.
01. Documentation of Sale—The Prior to the assignment of a Cottage Site Lease, the lessee must
provide the Department, at their expense, the following documents-eeneerning associated with a eCottage sSite sale
G829 )
a. The original of the current lease; or (3-18-22)
b. A signed and notarized Affidavit of Loss if the current lease has been lost. (3-18-22)

02. Assignments. A lease may-enly be assigned_only to an individual or to a husband or wife. The
Board will not recognize assignments to corporations, partnerships, or companies. Leases may be assigned to and
held by an estate only if one (1) individual or husband or wife are designated as the sole contact for all billing and
correspondence. A lessee may only hold one (1) eCottage sSite lease at a time. B18-22) )

021. -- 024. (RESERVED)

025. EEASERATE-ANNUAL RENTAL DETERMINATION—ANNEALRENTAL.
Annual rRental is set by the Board-frem-time-te-time-as-deemed-neeessary. It is the intent of the-State Board-ef-and
Commissioners that-these rental rates be determined through market indicators of comparable land values.

G425 )

026. -- 999. (RESERVED)
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IDAPA 20 — IDAHO DEPARTMENT OF LANDS

20.03.13 - RULES GOVERNING THE ADMINISTRATION OF COTTAGE SITE LEASES ON STATE LANDS

DOCKET NO. 20-0313-2401

NOTICE OF RULEMAKING — ADOPTION OF PENDING RULE

EFFECTIVE DATE: This rule has been adopted by the agency and the Idaho State‘Board of Land Commissioners
and is now pending review by the 2025 Idaho State Legislature and must be approved by concurrent resolution of the
Legislature to go into effect, in accordance with Section 67-5224(2)(c), ldaha-Code. The pending rule will become
final and effective upon July 1, 2025, after approval.

AUTHORITY: In compliance with Section 67-5224, Idaho Code, notice is hereby given that this agency has adopted
a pending rule. The action is authorized pursuant to Sections 58-104(6) and 58-105, Idaho Code.

DESCRIPTIVE SUMMARY: The following is a concise explanatory statement of the reasons.for adopting the
pending rule and a statement of any change between the text'of the proposed rule and the text of the pending rule with
an explanation of the reasons for the change:

Following Executive Order 2020-01, Zero-Based Regulation, this rule chapter is scheduled for a comprehensive
review in 2024 with the goal of simplifying the rules for increased clarity and ease of use. The overall regulatory
burden has been reduced by decreasing the total word count and number of restrictive words. The pending rule carries
a 19.43 percent net reduction in word count, and a 50 percent net reduction in restrictive word count.

There are no changes to the pending rule, and it is being adopted as originally proposed. The complete text of the
proposed rule was published in the July 3, 2024, Idaho Administrative Bulletin, VVol. 24-7, pages 116-117.

FEE SUMMARY:: Pursuant to Section 67-5224(2)(d), Idaho Code, this pending fee rule shall not become final and
effective unless affirmatively approved by concurrent resolution of the Legislature. The following is a description of
the fee or charge imposed or increased in this rulemaking: N/A

FISCAL IMPACT:The following is a specific description, if applicable, of any negative fiscal impact on the state
general fund greater than ten thousand dollars ($10,000) during the fiscal year: N/A

ASSISTANCE ON TECHNICAL QUESTIONS: For assistance on technical questions concerning this pending
rule, contact Kemp Smith at 208-334-0202.

DATED this 30th day of August, 2024.

Kemp Smith, Commercial and Residential Program Manager
Idaho Department of Lands

300 N. 6th Street, Suite 103

P.O. Box 83720

Boise, Idaho 83702

Phone: 208-334-0202

Fax: 208-334-3698

rulemaking@idl.idaho.gov
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