STATE BOARD OF LAND COMMISSIONERS
November 21, 2023
Regular Agenda

Subject

Adoption of Pending Rule, IDAPA 20.01.01 Rules of Practice and Procedure Before the State
Board of Land Commissioners

Question Presented
Shall the Land Board adopt the pending rule for IDAPA 20.01.017

Background

The Land Board authorized negotiated rulemaking for IDAPA 20.01.01 at its April 19, 2022
regular meeting. The passage of House Bill 629 during the 2022 legislative session prompted
the Department to postpone rulemaking on this rule chapter, until the Office of
Administrative Hearings was established. The Land Board reauthorized negotiated
rulemaking on March 21, 2023. Following Executive Order 2020-01, Zero-Based Regulation,
IDAPA 20.01.01 will be repealed and replaced in 2023 for review during the 2024 legislative
session.

The Idaho Department of Lands (Department) administers these rules under the authority of
Idaho Code § 58-104 State Land Board — Powers and Duties and Idaho Code § 67-5206(2)(b)
— Promulgation of Rules Implementing Administrative Procedure Act. IDAPA 20.01.01
governs the practice and procedure in contested cases before the State Board of Land
Commissioners (Land Board) and the Idaho Department of Lands (Department); it protects
citizens' due process rights.

Discussion
The Department's outreach for negotiated rulemaking included the following:
e Published the Notice of Negotiated Rulemaking in the Idaho Administrative Bulletin

on May 3, 2023.

e Created a rulemaking webpage to post documents, scheduling information, and
comments.

e Issued a press release.
e Posted rulemaking notices to Townhall Idaho.

e Emailed 2,153 interested parties to participate in this rulemaking via email and
SMS/text messaging.

e Posted on social media.
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Negotiated rulemaking meetings were held in Boise on May 10 and May 17, 2023. A total of
10 non-Department affiliated people attended these meetings. No written comments were
received. A summary of the negotiated rulemaking is included as Attachment 1.

The proposed rule was published in the August 2, 2023 Administrative Bulletin. The Notice of
Proposed Rulemaking is in Attachment 2. No comments were received during proposed
rulemaking.

Upon further review, section 004, previously added, was removed due to redundancy with
statute. Attachment 3 has the draft Pending Rule consisting of the Proposed Rule with the
engrossed changes highlighted in yellow.

The proposed rule seeks to solve the need for a structured and consistent process for
contested cases. The current rules are lengthy and replicate rules already codified
elsewhere, making them less transparent and efficient. The proposed rule significantly
reduces regulatory volume with a 95 percent net reduction in word count, and a 97.7
percent net reduction in restrictive word count. This proposed rule incorporates by
reference rules under development by the Office of Administrative Hearings.

If approved by the Land Board, the Department will submit the Notice of Adoption of
Pending Rule (Attachment 4) to the Office of the Administrative Rules Coordinator for the
2024 legislative session.

Recommendation

Adopt the pending rule for IDAPA 20.01.01 Rules of Practice and Procedure Before the State
Board of Land Commissioners.

Board Action

Attachments

1. Summary of Negotiated Rulemaking
Notice of Proposed Rulemaking

Draft Pending Rule

Draft Notice of Adoption of Pending Rule

HwnN
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Negotiated Summary
Idaho Department of Lands
Docket No. 20-0101-2301

IDAPA 20.01.01 — Rules of Practice and Procedure before the State Board Land
Commissioners.

Summary of Negotiated Rulemaking

The Negotiated Rulemaking meetings held on May 10, 2023, and May 17, 2023, were
focused on the Rules of Practice and Procedure Before the State Board of Land
Commissioners (IDAPA 20.01.01). These meetings were facilitated by Scott Phillips, Policy and
Communications Chief of the Idaho Department of Lands (IDL), and their purpose was to
gather public comments and feedback on the proposed changes to the rule.

During the May 10 meeting, attendees discussed the Governor's Zero-Based Regulation
initiative, which involves a comprehensive review of rules every five years, aiming to replace
five or 20% of the rules annually. The primary objectives were to streamline language, reduce
word count, and align the rules with the initiative. Scott Phillips presented an overview of the
rulemaking process and explained the recommended changes to the rules. The focus of the
meeting was on IDAPA 20.01.01, and the department took a proactive approach to
streamline the language and reduce word count by incorporating certain rules by reference,
specifically the Attorney General's rules.

A significant topic of discussion was the recent passing of House Bill 629 during the 2022
legislative session, which established the Idaho Office of Administrative Hearings. This new
office is responsible for handling all contested cases for state agencies and is in the process
of developing rules that will eventually replace the Attorney General's rules. Currently, the
Attorney General's rules apply automatically to state agencies unless they actively exempt
themselves. However, they will eventually be substituted by the rules of the Idaho Office of
Administrative Hearings.

Participants engaged in a detailed comparison between the existing rules and the Attorney
General's rules, with a specific focus on Chapter 20.01.01. The goal was to eliminate
redundant language and align the rules with identical wording in the Idaho Administrative
Rules. Several important deadlines were highlighted during the meeting, including a second
public meeting scheduled for May 17, the deadline for public comments during the
negotiated rulemaking phase on May 31, and the request to the Governor's Division of
Financial Management for publication in the August Bulletin by June 23. The proposed
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Negotiated Summary
Idaho Department of Lands
Docket No. 20-0101-2301

rulemaking process was expected to commence on August 2, with the publication of the
proposed rule in the Administrative Bulletin, and a written public comment period would
begin on August 2 and conclude on August 23, 2023. All updates and information regarding
the rulemaking process were made available on the IDL website.

During the meeting, one participant, Mr. Will Tiedemann, inquired about any rules being
moved or other changes. The response clarified that the only significant change involved
incorporating the Attorney General's rules by reference. The department assured that efforts
were being made to ensure the proper implementation of these changes without impacting
the due process rights of citizens.

The May 17 meeting continued to gather public comments on the proposed rule changes.
Attendees acknowledged that the Attorney General's rules would be considered, but they
will be replaced by the Idaho Office of Administrative Hearings rules once promulgated. Abby
Delmas and Niko Lustra attended as observers with no comments. The department
encouraged participants to review the draft rules available on their website and submit
written comments before the deadline.

In conclusion, the Negotiated Rulemaking meetings provided an opportunity for public
engagement and discussion on the proposed changes to IDAPA 20.01.01. The focus was on
streamlining rules, reducing word count, and ensuring alignment with regulatory initiatives.
Participants were encouraged to actively participate in shaping the rulemaking process by
providing feedback before the specified deadlines. The Idaho Department of Lands expressed
gratitude for the participants' involvement and emphasized the significance of public input in
shaping the rules and regulations that govern land usage and management in the state.

Idaho Department of Lands Negotiated Summary
Negotiated Rulemaking IDAPA 20.01.01 Page 2 of 2



IDAPA 20 — IDAHO DEPARTMENT OF LANDS

20.01.01 - RULES OF PRACTICE AND PROCEDURE BEFORE
THE STATE BOARD OF LAND COMMISSIONERS

DOCKET NO. 20-0101-2301 (ZBR CHAPTER REWRITE)
NOTICE OF RULEMAKING — PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Sections 58-104(6) and 58-105, Idaho
Code

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
writing by twenty-five (25) persons, a politica subdivision, or an agency, not later than August 16, 2023.

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking:

The Idaho Department of Lands initiated this rulemaking in compliance with Executive Order 2020-01: Zero-
Based Regulation. This rule chapter is scheduled for a comprehensive review in 2024 with the goal of simplifying
and streamlining the rules for increased clarity and ease of use. The overall regulatory burden has been reduced by
decreasing both total word count (-95%) and the number of restrictive words (-97%) in the proposed rule.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: N/A

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
general fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this rulemaking: N/A

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(1), ldaho Code, negotiated rulemaking was
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the March 3, 2023
Idaho Administrative Bulletin, Vol. 23-5, pages 163-164.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by referenceinto thisrule;

IDAPA 04.11.01, Idaho Rules of Administrative Procedure of the Attorney General, excluding Section 741.

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Scott Phillips at (208) 334-0294 or
Sphillips@idl.idaho.gov.

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before August 23, 2023.

DATED this 6th day of July, 2023.

Scott Phillips, Policy, and Communications Chief
|daho Department of Lands

300 N. 6th St, Suite 103

P.O. Box 83720

Boise, |daho 83720-0050

Phone: (208) 334-0294

Fax: (208) 334-3698

rulemaking@idl.idaho.gov

Idaho Administrative Bulletin Page 153 August 2, 2023 —Voal. 23-8
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20.01.01 — RULES OF PRACTICE AND PROCEDURE BEFORE
THE STATE BOARD OF LAND COMMISSIONERS

000. LEGAL AUTHORITY.
This chapter is adopted under the legal authority of Sections 58-104 and 67-5206(5)(b), Idaho Code. (3-31-22)

001. TITLE AND SCOPE.

This chapter is titled IDAPA 20.01.01, “Rules of Practice and Procedure Before the State Board of Land
Commissioners.” These rules govern the practice and procedure in contested cases before the Board and the Idaho
Department of Lands. These rules do not govern practice and procedure during regular or special meetings of the
Board. Furthermore, these rules are not intended to create the substantive right to a contested case hearing; any right
to a contested case hearing must be established by other provision of law. (3-31-22)
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05002. PROCEEDINGS GOVERNED.

01. Contested Case. Sections—100—through—780These rules govern procedure before the Board in
contested cases, unless otherwise provided by statute, rule, notice or order of the Board. 3-34-22) )

02. Other Specified Procedures. Where another statute or rule requires specific procedures in a
contested case before the Board, such other procedures will preempt these rules to the extent that these rules conflict
with the other procedures. To the extent the other statute or rule does not address any matter of practice and procedure
set forth in these rules, however, these rules shall govern. (3-31-22)

03. Rules Not Applicable to Board Meetings. These rules do not govern practice and procedure before
regular or special Board meetings. Board meetings are conducted informally and are not contested case hearings. A
person who is dissatisfied with any decision of the Board may apply to appear before and be heard by the Board. Such
appearances are informal and minutes will be taken and recorded the same as for regular Board meetings, unless
application is made for a contested case hearing. A contested case hearing is available ealy-wherewhen authorized by
statute.-See-Subsection104-02. 3-31-22) ( )
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024. nght to Contested Case, Board Discretion. Femal—p%eeeeéngsanay—b&nn&ated—by—a—p&eﬁ—e&ly

v PRTE ; 3 artig—The Board may, in its discretion, direct that
a contested case hearlng be held ina contested case, or on any matter. The Board may, in its discretion, deny any
request for a contested case hearing on any matter that is not a contested case. 33422 )

05. Rules Not Applicable to Proceedings or Public Hearings. These rules do not govern proceedings

in any public comment hearing that the Board may direct for the purpose of taking public comment on any matter.
( )

003. OPT OUT OF ATTORNEY GENERAL’S RULES - TABLE.
The Board declines to adopt the following Idaho Rules of Administrative Procedure of the Attorney General, IDAPA
04.11.01 as follows for the reasons listed:

Rules Promulgated by the Office of the Attorney General will be followed except the following
section of IDAPA 04.11.01 will be excluded:

741: Idaho Department of Lands has no authority to award costs or attorney fees.
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IDAPA 20 — IDAHO DEPARTMENT OF LANDS

20.01.01 - RULES OF PRACTICE AND PROCEDURE BEFORE THE STATE BOARD OF LAND
COMMISSIONERS

DOCKET NO. 20-0101-2301

NOTICE OF RULEMAKING - ADOPTION OF PENDING RULE

EFFECTIVE DATE: This rule has been adopted by the Idaho State Board of Land Commissioners and is now
pending review by the 2024 Idaho State Legislature for final approval. The pending rule becomes final and effective at
the conclusion of the legislative session, unless the rule is approved or rejected in part by concurrent resolution in
accordance with Sections 67-5224 and 67-5291, Idaho Codgef If,the pending rule,is approved or rejected in part by
concurrent resolution, the rule becomes final and effective gpon adoption of the cancurrent resolution or upon the date
specified in the concurrent resolution.

AUTHORITY: In compliance with Section 67-5224, Idaha Cade, notice is,hereby given thatithe State Board of Land
Commissioners has adopted a pending rule. The action is authorized pursuant to Section 58-104, Idaho Code, State
Land Board, Powers and Duties and Section, 67-5206(2)(b), “ldaho Code, Promulgation of Rules Implementing
Administrative Procedure Act.

DESCRIPTIVE SUMMARY: The following is\a concise,explanatory. statement of the reasons for adopting the
pending rule and a statement of any change betweenithe text'of the proposed rule and the text of the pending rule with
an explanation of the reasons ferthewchange.

Following Executive Order 2020-01: Zero-Based Regulation, this rule“chapter is scheduled for a comprehensive
review in 2023 with the goahof simplifying the rules for increased clarity and ease of use. The overall regulatory
burden has been reduced by ‘decreasing both total word count and the number of restrictive words in the new rule
chapter.

The text of‘the pending rule has been‘amended in accardanee with Section 67-5227, Idaho Code. Only those sections
that have changes that differ from,the proposed text are printed in this bulletin. The complete text of the proposed rule
was publishedien August 2, 20283, ldaho Administrative Bulletin, Vol. 23-8, pages 153-176.

The changes in the pending rule were to remove section 004, previously added, due to redundancy with statute.

FISCAL IMPACT: Thefollowing is [a specific description, if applicable, of any negative fiscal impact on the state
general fund greater thantenithousand/dollars ($10,000) during the fiscal year: N/A

ASSISTANCE ON TECHNICAL QUESTIONS: For assistance on technical questions concerning this pending
rule, contact Scott Phillips at 208-334-0294 or sphillips@idl.idaho.gov.

DATED this 21st day of November, 2023.

Scott Phillips, Policy and Communications Chief
Idaho Department of Lands

300 N. 6th St, Suite 103

P.O. Box 83720

Boise, Idaho 83720-0050

Phone: (208) 334-0294

Fax: (208) 334-3698

rulemaking@idl.idaho.gov

11-09-2023
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