ATTORNEY GENERAL LESLIE RUTLEDGI

October 6, 2019

Mr. Devin N. Wenig
President and CEO
eBay Inc.

2025 Hamilton Avenue
San Jose, CA 95125

Dear Mr. Weing:

As you undoubtedly know, e-cigarette use in our nation has grown
exponentially in recent years. The growth of the e-cigarette industry has been
driven by youth. One Centers for Disease Control (“CDC”) study showed a 48
percent rise in e-cigarette use by middle schoolers and a 78 percent increase by high
schoolers between 2017 and 2018, an increase from 1.5 million children to 3.6
million.! The Surgeon General of the U.S. Public Health Service recently released
an advisory opinion describing the growth of e-cigarettes amongst our nation’s
youth as an epidemic.?2 eBay’s platform is a particularly appealing marketplace for
minors to obtain e-cigarettes.

Amid the many chemicals found in e-cigarettes is nicotine. Nicotine is a very
addictive chemical, and it is particularly harmful to minors. Nicotine harms brain
development, memory, and attention and learning in youth. Additionally, long-term
use can lead to cardiovascular disease. E-cigarettes also contain other chemicals -

! Cullen KA, Ambrose BK, Gentzke AS, Apelberg BdJ, Jamal A, King BA. Notes from the Field: Use of
Electronic Cigarettes and Any Tobacco Product Among Middle and High School Students — United
States, 2011-2018. MMWR Morb Mortal Wkly Rep 2018;67:1276—1277.
2 Office of the Surgeon General. Surgeon General’s Advisory on E-cigarette Use Among Youth.
Washington, DC: U.S. Department of Health and Human Services, Centers for Disease Control and
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the effects of which are still being studied. Finally, minors who use e-cigarettes are
far more likely to smoke cigarettes in the future.3 ¢

More recently, the use of e-cigarettes has been linked to a more immediate
health crisis. As of September 6, 2019, the CDC announced that it had identified
450 possible cases of severe pulmonary disease in 33 states and one territory, three
deaths, and one death under investigation, all tied to vaping.5 While scientists are
working around the clock to ascertain what is causing this disease outbreak, online
sellers such as eBay continue to facilitate the sale of e-cigarettes and nicotine
products to youth.

eBay allows a buyer to use guest checkout, ship to an alternate address, and
pay for goods using readily obtainable, anonymous electronic gift cards.
Additionally, there is no age verification process required for buyers to purchase
tobacco products from the eBay site.6

According to eBay’s policies “tobacco products, including e-cigarettes and
vapes, are heavily regulated and can’t be sold or advertised on eBay.com.”” This
prohibition, per eBay policy, covers e-cigarettes and components as defined by U.S.
Food and Drug Administration (“FDA”) regulation. The FDA includes in its
definition of electronic nicotine delivery systems (‘ENDS”) all vapes, vaporizers,
vape pends, hookah pens, electronic cigarettes, and e-pipes. Examples of covered
components of ENDS products include e-liquids, cartridges, atomizers, flavorings,
and tank systems.8

While eBay’s policy toward these highly addictive and potentially dangerous
products is a laudable policy, it appears no sincere effort is being made to monitor
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compliance of the policy. I am greatly concerned about the lack of enforcement. A
cursory review of eBay.com turns up an extensive list of e-cigarette related products
including fruity flavor disposable e-cigarettes from China, JUUL pods, Mistic
electronic cigarette cartridges, eGo ce4 E cigarette kits from Israel, and a host of
other products that appear to all be covered by eBay’s policy against selling or
advertising such products. It also appears that eBay makes it very easy to find
these products. Its search engine algorithms provide suggested listings to buyers
under the category ‘E-Cigarettes, Vapes & Accessories.

[ am aware that this is not the first time a governmental agency has asked
eBay to engage in responsible behavior.? However, despite the efforts on eBay’s
part in response to youth who were purchasing JUUL products on eBay.com, there
1s still an obvious problem.

I am urging eBay to immediately remove all ENDS and nicotine products
from its online sales platform and to begin effectively enforcing its own policy
against the sale or advertisement of tobacco products.

I am open to discussing additional measures that eBay may utilize to help
combat youth access to e-cigarettes. Please contact my office to schedule a meeting.

Sincerely,

Leslie Rutledge
Attorney General
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